REPORT TO PARLIAMENT

OPERATION PELICAN

August 2001




REPORT TO PARLIAMENT OPERATION PELICAN
AUGUST 2001

ISBN 1 74003 118 0
© Police Integrity Commission 2001



The Hon Meredith Burgmann MLC The Hon John Murray MP

President Speaker

L egidlative Council Legidative Assembly
Parliament House Parliament House
SYDNEY NSW 2000 SYDNEY NSW 2000

Dear Madam President and Mr Speaker

In accordance with section 96(2) of the Police Integrity Commission Act 1996, the
Commission hereby furnishesto you aReport regarding Operation Pelican, being aReportin
relation to a matter as to which the Commission has conducted a public hearing.

| draw your attention to section 103(2) of the Act, pursuant to which | recommend that this
Report be made public forthwith.

Yoursfaithfully

AR <2

Judge PD Urquhart QC
Commissioner

August 2001

LEVEL 3 111 ELIZABETH STREET GPO BOX 3880 SYDNEY NSW 2001 AUSTRALIA
TELEPHONE [61 2] 9321 6700 FACSIMILE [61 2] 9321 6799 FREECALL 1 800 657 079







TABLE OF CONTENTS

1. INTRODUCTION ...coeiieiiiiiiiiri e e resssssnsssanseasnnssnnnens 1
DEATH OF PHILLIP GEORGE DILWORTH ..uiviiiiiiiieiieeieeceeeeeeeee e 1
SHOOTING OF GARY KEITH MITCHELL +uvvniviiiiiciieeeeeeee e eeieeas 2
DEATH OF GARY KEITH IMITCHELL cvuvvniiieeiieiieeeeeeee e eiee e e e eaeens 3
THE COMMISSION’S INVESTIGATION ...vuiviiieieteeieeieeteeieeteeaeeaeea e eneenens 4
THE COMMISSION’S REPORT ..vviviiiiiiiiiieeee et 5

2. THE COMMISSION'’S APPROACH ........ccoi it reecceeas 7
ROLE AND FUNCTIONS OF THE COMMISSION ..uvvnivniiieeieeineenerneenneenennss 7
POLICE MISCONDUCT ..uitiiiiieiee e ee e e e e e e e e eaes 7
INVESTIGATIONS vuivuiitneeuetneetesteeteeneeseetaseneeseeseesneeternresneenaesneeanns 8
REPORTS TO PARLIAMENT ..vuivnitiiieteteetietieteeseeseeneeneenseneeneenseneeneeneenns 8

When may the Commission Submit a Report to Parliament

regarding an INVestigation? ..........cccuuvviiiiieeiiiii e 8
Components of a Report to Parliament on an Investigation ................... 9
The Commission’s Approach to the Assessment of

Information and EVIAENCE ...........ucieeiiiiieiiiiecce e 9

Recommendations and Opinions that Consideration be Given
to the Prosecution of a Person for a

Criminal or Disciplinary OffenCe ........ccccoovviviiiiiiiiiiiiiiiieeeeeee 10
Statements regarding ‘Affected’ Persons ........cccccccceii e, 10
Recommendations and Opinions regarding

Disciplinary Action against POlICE ..........cccccviiiiiiiieineiiiiiieeeen 11

OtherTypes of Recommendations and OpINIONS ...........cccccevvvvvveeeee..n. 12



TABLE OF CONTENTS

3. THE INVESTIGATION BY PETERSHAM POLICE

INTO THE DEATH OF PHILLIP DILWORTH..........cceeuvneee.
NATURE OF THE BusiNEss CONDUCTED AT THE

OxrorD TAVERN BETWEEN 1986 AND 1990......ccccieviiiiiiiiienne.
THE RELATIONSHIP BETWEEN POLICE AND THE

PROPRIETOR OF THE OXFORD TAVERN ....vuivniiniineieieiiesenienenennenns
RELATIONSHIP BETWEEN TANSWELL AND

FORMER DETECTIVE INSPECTOR DOYLE ...ucvviviiiiiiiiceceeceeee,
ASSESSMENT OF RELATIONSHIP BETWEEN TANSWELL AND DOVLE...............
PoLice ConbucT PRIOR TO THE CORONIAL INQUEST INTO THE

DEATH OF PHILLIP DILWORTH .vviviiiiiiiiieeceeeeeeeee e
THE CORONIAL INQUEST INTO THE DEATH OF PHILLIP DILWORTH..............
PoLice ConbucT AFTER THE CORONIAL INQUEST INTO THE

DEATH OF PHILLIP DILWORTH .vviviiiiiiiiceeeeeeeeeeee e
REVELATIONS AFTER THE CORONIAL INQUEST «.evviiiiiiiiiieceeeeeeeeieeas
AssesSMENT oF EVIDENCE OBTAINED AFTER CORONER’S INQUEST ............
INADEQUACIES AND IMPROPER CONDUCT IN THE

INVESTIGATION BY PETERSHAM POLICE ....cuviviiiiiiieiececeeeeeeeee
ASSESSMENT OF RESPONSIBILITY FOR THE

INITIAL INVESTIGATION INTO DILWORTH’S DEATH vviviiiiiicieeieeeen
AsSESSMENT OF THE CONDUCT OF DOYLE IN THE

INVESTIGATION OF DILWORTH’S DEATH ..cvviviiiieiececeeeeeeeeeea
AssesSMENT oF THE CoNDUCT OF HANRAHAN IN THE

INVESTIGATION OF DILWORTH’S DEATH ..vviviiiieieeeeeeeeeee e

4. THE SEARCH OF THE PREMISES OF

GARY MITCHELL ON 10 FEBRUARY 1988

AND HIS CONSEQUENT ARREST .......ceeiirrenerrreeereennene
THE REASON FOR THE ATTENDANCE AT MITCHELL’S PREMISES .....ucvnvneneen.
ASSESSMENT OF TANSWELL’S EVIDENCE ...vuiviiiiiiiiiceeceeeeeeeeee e
WHAT OCCURRED DURING AND AFTER THE SEARCH «.vvvvvniivnirnieineeneannns
ASSESSMENT OF TUNSTALL’S EVIDENCE ...vviviiiiiiiceiceceeeeeeeeeeeea
AsSESSMENT OF DAVIDSON AND CONWELL’S EVIDENCE ....vvviiviiiieiieannes

5. THE INVESTIGATION BY BURWOOD DETECTIVES
OF THE SHOOTING OF GARY MITCHELL ........cc.cveuvrueen.
SIGNIFICANT EVENTS IN THE INVESTIGATION ..uvvviiviiiieiieeieeieeeieereeneenn.
ASSESSMENT OF MATTHEWS’ EVIDENCE ...vviviiiiiiiiccceeeeeeeeeeeeeeea
FURTHER EVIDENCE IN RELATION TO HARBORNE AND JOACHIM’S
INVESTIGATION OF THE SHOOTING ..cvuiivnirnitneinerneeneeneesneesneeneanss
ASSESSMENT OF HARBORNE AND JOACHIM’S EVIDENCE .....uvvvivniininninnnnns



TABLE OF CONTENTS

6. THE INVESTIGATION BY THE HOMICIDE UNIT,

SOUTH WEST MAJOR CRIME SQUAD, OF THE
DEATH OF PHILLIP DILWORTH AND THE
SHOOTING OF GARY MITCHELL.....ccccoiveiiriieiieieecee,
SIGNIFICANT EVENTS IN THE INVESTIGATION ..cvuivniiiiieiiiieeieeieeieeneeneeaenn
ASSESSMENT OF THE INVESTIGATION BY

DETECTIVES HOLLIS AND IMICLENNAN ...uviiiiiiiceeeeeeeee e
ExTORTION LETTERS RECEIVED BY TANSWELL FROM MITCHELL ....vvvvnene.

7. THE INVESTIGATION BY DETECTIVES LENON AND
JAMES OF THE DEATH OF PHILLIP DILWORTH,
THE SHOOTING OF GARY MITCHELL AND THE
DEATH OF GARY MITCHELL.......cccooieiiriireccircceecreee e
INTERVIEWING WWITNESSES +.evuitnirineneeteeneeneeneeneeneeneeneenernreneenrenreneenns
THE COMMITTAL PROCEEDINGS ..evuivterniitesneetneeteesneesesneesnsenassneesnes
IMPROPER CONDUCT DURING THE INVESTIGATION ...ucvviivniiiiiineeieeneannes

8. TANSWELL'S INFLUENCE WITH
NSW POLICE OFFICERS ...t rrenreeneea e
ASSESSMENT OF TANSWELL’S EVIDENCE IN RELATION TO
HIS RELATIONSHIP WITH POLICE ..cvviviiiiicieeeeeeeeeeeeee e e
AsseSSMENT OF CONDUCT OF TANSWELL’S POLICE ACQUAINTANCES .........

9. AFFECTED PERSONS. ...t srss e era s enans
FORMER SERGEANT BRIAN LAURENCE HANRAHAN .......cevniiiiiiiiiieieenneen,
FORMER DETECTIVE INSPECTOR ALLAN ROBERT DOYLE ...cvviviiiieneiennns
SERGEANT ULRICH BRAMANN ...ouiiiiiiiiiiicie e
FORMER DETECTIVE SERGEANT JOHN STUART DAVIDSON .....cevvvvnivnninnnen.
FORMER DETECTIVE CONSTABLE ALAN RONALD CONWELL ...vcvvvivnvnnnnnee.
FORMER DETECTIVE SERGEANT ROGER ARTHUR HARBORNE .......c0vvvneneee.
FORMER DETECTIVE CONSTABLE DAVID LESLIE JOACHIM .vvvviiviiivciieeane,
DETECTIVE SERGEANT STEPHEN FRANCIS MCLENNAN ...ovvviiviiiiciieiieeanees
FORMER DETECTIVE SERGEANT GEOFFREY ALAN HOLLIS ..vvvvviviiiviiienne,
DEeTECTIVE SERGEANT MICHAEL ROBERT LENON ...vviiiiiiiciicei e
DEeTECTIVE SENIOR CONSTABLE GARRY JOHN JAMES ..vvvivniiniineiineenennnes
MALCOLM CARLISLE TANSWELL 41 vvuvvueerneenesneeseeneesneeseesnseseeneesneesnes






1. EXECUTIVE SUMMARY

BACKGROUND TO OPERATION PELICAN

In 2000 the Policel ntegrity Commisson (‘theCommission’) commenced aninvestigation
codenamed Operation Pelicaninto dlegationsof seriouspolicemisconduct inthepolice
investigation of threeviolent incidents. The Commisson’sinvestigation was conducted
jointly with the NSW Crime Commission (‘ the Crime Commission’) and the NSW
Police Service Specid Crimeand Interna AffairsCommand (* Internal Affairs’). Public
hearingswere held in November 2000 and June 2001, the scope and purpose of which
wastoinvestigate:

1. Whether therewasany police misconduct intheinvestigation into thedesth on 15
December 1986 of Phillip Dilworth at Petersham.

2. Whether therewas any police misconduct in theinvestigation into the shooting-
wounding on 18 August 1988 of Gary Mitchell at Concord.

3. Whether therewas any police misconduct in theinvestigation of the death on 24
March 1996 of Gary Mitchell at Armidale.

The Commission heard evidence of aclose association between Malcolm Tanswell,
thelicensee of the Oxford Tavern, and NSW police officers. Therewereallegations
that Tanswell wasinvolved in each of the aboveincidentsand that hisassociation with
policeofficersmay have adversely impacted onthe policeinvestigation of these matters.
The Commission acknowledgesthat theinternd policeinvestigation, under thedirection
of Detectivelnspector Geoff Leonard of CrimeAgenciesand with the ass stance of the
Crime Commission, had addressed many of thefailuresin the policeinvestigations of
theabove matters. It also provided the basisfor much of the evidenceled beforethis
Commisson.

THE DEATH OF PHIILLIP GEORGE DILWORTH

Phillip Dilworth died on 15 December 1986 asaresult of afractured skull. Onthe
evening before hisdeath he had been drinking at the Oxford Tavern in Petersham (‘ the
Hotel’). Hearrived homeon 14 December 1986 in avery intoxicated state suffering
from someinjuries, and stated that he had beeninafight. Hewent to Sleep and was
found deceased thefollowing day.

Hisdeath wasinvestigated by police officersfrom Petersham Police Station under the
supervision of Sergeant Brian Hanrahan, auniformed officer. Two daysafter Dilworth's
death, detectivesfrom Petersham Police Station joined the investigation under the
supervision of Detective Senior Sergeant First ClassAllan Doyle. All of thewitnesses
interviewed from the Oxford Tavern, including Macolm Tanswell, thelicensee, Gary
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ExecUTIVE SUMMARY

Mitchdl, abar manager, Josgph Semenak, adoorman and KimWiggins, abar attendant,
denied that Dilworth had suffered any injuriesat the Hotel the night before hisdeath.

An Inquest was conducted in 1987 following which the Coroner recorded an open
finding, concluding that therewas nothing in the evidenceto indicatethat theinjuries
suffered by Dilworth were sustained at the Hotel. Police madeno further inquiresin
relation to Dilworth’sdeath following the Inquest.

The Commissionisconcerned about the manner in which the policeinvestigation of
Dilworth’sdeath, first by Hanrahan and then by Doyl e, was conducted and theleads
that werenot followed. In particular, the Commissionisconcerned about the degree of
associ ation between Tanswell and policefrom Petersham Police Station, including the
provision of freea cohol andfood to policeofficers. TheCommissionisaso concerned
about the development of the friendship between Tanswell and Doyle from the
commencement of theinvestigation and throughout the period when the Inquest had
not concluded, and thereafter.

THE SEARCH OF GARY MITCHELL'S PREMISES

Gary Mitchell, abar manager at the Oxford Tavern, gave evidenceat thelnquest. He
remained employed a the Oxford Tavern after thelnquest. Hisrdationshipwith Tanswell,
however, deteriorated and Tanswell became suspiciousthat Mitchell wasstedling from
thetill. Tanswell engaged private investigators who confirmed some grounds for
Tanswell’ssuspicions. Mitchell wasthen visited on 12 February 1988 at 6:00 am by
three police officersfrom the Breaking Squad, Detective Sergeant John Davidson,
Detective Constable Alan Conwell and Detective Senior Constable Tony Crowley.
During asearch of Mitchell’s premises the officers found a Telecom paper towel
dispenser, which they suspected was stolen, and Mitchell was charged with* Goodsin

Custody’.

The Commission is concerned about the circumstances surrounding the search of
Mitchel’spremises. The Commissionisaof theopinionthat thepolice searched Mitchdl’s
premisesat theingtigation of Tanswell or someone associated with him. Thereasonfor
thesearchremainsunclear. However, itisclear that theincident isafurther exampleof
the association between Tanswell and NSW police officers. TheCommissionisof the
view that theincident al so refl ected adeterioration in the rel ationship between Tanswell
and Mitchell after the conclusion of thelnquest.

THE SHOOTING OF GARY MITCHELL

On 18 August 1988 Mitchell wasreturning home from work at the Oxford Tavern
when hewas shot and wounded inthegroin. Hetold policeinvestigatorsat thetime
that he did not know theidentity of the shooter. However on 24 November 1989 he
attended Burwood Police Station and advised Detective Sergeant Roger Harborne
that Tanswell wasresponsiblefor theshooting. Hefurther told Harborne that Tanswell
wasresponsiblefor Dilworth’sdeath and that his, Mitchell’s, evidence at the Inquest
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ExecuTIVE SUMMARY

wasfase. Thisinformation ledto aninvestigation by Detective Sergeants Geoffrey
Hoallisand Stephen M cLennan.

Therewereanumber of issuesof concernthat aroseinrdationtotheinitia investigation
of the shooting. Two of the involved officers, Detective Sergeant Harborne and
Congtable Keith M cLachlan, werefriendsof Tanswell. Inaddition, evidencereveded
that Harborne and Detective Constable David Joachim adopted avery friendly attitude
towards Tanswell during theinvestigation, including drinking beer with himwhilemaking
inquiries. FurthermoreMitchell claimed that hetold Joachim on 17 October 1988 that
Tanswell wasresponsiblefor the shooting, and Burwood Policefailed to take any
action until Mitchell attended Burwood Police Station on 24 November 1989.

In December 1989 DetectivesHollisand M cLennaninterviewed Mitchell. Mitchell
advised them that Tanswell had inflicted Dilworth’sinjuriesresulting in hisdeath, and
that Tanswell had encouraged the witnessesto givefa se statementsto policeandtolie
at the Inquest.

Hollisand McLennanfailed to take any active stepstoinvestigate the matter for nearly
two years, and then thefirst active step taken wasto speak to Tanswel | about Mitchell’s
allegations. Following their interview with Tanswell, McLennan and Hollisthen
inappropriately spokewith Doylewho at that stage was stationed in Broken Hill. The
Commission heard evidencethat Hollisand M cL ennan attended two luncheswith
Tanswell under inappropriate circumstances and that one of the officers provided
documentsto Tanswell inrelaiontother investigation. Mitchell’saddressinArmidae
wasincluded in one of the documentsinappropriately provided to Tanswell duringthe
investigation of Mitchell’salegationsagaing Tanswell.

THE DEATH OF GARY MITCHELL

On 24 March 1996 Mitchell wasfound dead on thefront lawn of hishomeinArmidale.
Hedied asaresult of traumato the head caused by ablunt instrument. Following
preliminary inquiriesby ArmiddePolice, Detective Sergeant Michad Lenonand Detective
Senior Constable Garry James of the Homicide Unit, Mgor Crime Squad, North West
Region, weredirected to investigate. They reviewed documentsin relation to the
investigation of thedeath of Dilworth and the shooting of Mitchell. They commenced
toreinvestigatethe earlier mattersaswell asthe circumstances of Mitchell’ sdeath.
Twofurther witnessesadmitted thet they had givenfa seevidenceat the Dilworth Inquest.
Asaresult of theinformation gathered by Lenon and James, Detective nspector Leonard
of CrimeAgencieswasdirected toinvestigatetheintegrity of theinvestigationsintothe
Dilworth death and the Mitchel | shooting.

Lenonand Jamespursued their investigation with theinitiativeand vigour that had been
lacking inthepreviouspoliceinvestigations. They used their best endeavoursto gather
evidenceto enable prosecution proceedingsto beinstituted. However, onewitness
complained of themanner inwhich shehad beeninterviewed and withdrew her statement.
Both officersa so admitted during evidenceto alowing Joachim to makeamideading
gatement. During their investigation Lenon and Jamesinterviewed Joachimwho advised
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them that he had afurther meeting with Mitchell that wasnot going toincludein his
gatement. They did not submit areport to the Office of the Director of Public Prosections
(‘theDPP) inrdationto the additiona information provided by Joachim.

RELATIONSHIP BETWEEN TANSWELL AND POLICE
OFFICERS

The Oxford Tavern islocated on Crystal Street, Petersham, directly opposite the
Petersham Police Station. Malcolm Tanswell, the proprietor of the Oxford Tavern
between 1979 and 1990, encouraged police officersto drink inthe Hotel in order to
establishapolice presenceintheHotel. The Commission heard evidencethat police
were provided with free al cohol and that free cartons of beer were delivered to the
Police Sation. Besideshisre ationship with policeofficersthroughthe Hotdl, Tanswell
a so entertained police officersat hishomeand on hisyacht.

Detective Inspector Doyledevel oped aclosefriendship with Tanswell from around the
timeof Dilworth’sdesath. Doyle played tennisat Tanswell’shouse, enjoyed outingson
Tanswell’s yacht and, later, holidayed with Tanswell in Thailand. Doyletold the
Commission that he had no concern about hisassociation with Tanswell following the
inconclusiveinvestigationinto Dilworth’sdesath.

Thereisathread linking Tanswell to the death of Dilworth on 15 December 1986, the
shooting of Gary Mitchell at Concord on 18 August 1988 and the murder of Gary
Mitchell at Armidale on 24 March 1996. Tanswell was a common denominator
throughout thethreeincidentsin that:

Dilworth waslast seen being g ected by Tanswell from the Oxford Tavern;

e Tanswell madedlegationsthat Mitchell had stolenfrom theHotel, which werethe
basisalleged for asearch of Mitchell’spremiseson 12 February 1988;

e Atthetimeof theshooting of Mitchell, thelimitedinformation hegaveof thedetails
of the shooting and the shooter included words connecting the shooting to the
Oxford Tavern;

e Theexistenceof extortion letterswhich threatened to expose Tanswell’srolein
Dilworth’'sdeath, which Tanswell attributed to Mitchell; and

e Mitchel’sdeath occurred two weeks after the service of asubpoenainworkers
compensation proceedings brought against Tanswell, requiring the production of
documentsreating to theinvestigation into the shooting.
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Theselinksbecome even more apparent when considerationisgivento later evidence
from KimWigginsand LisaSelby, bar attendantsat the Oxford Tavern, of violenceby
Tanswell towards Dilworth before hisdeath, and Mitchell’ salegationsthat Tanswell
shot himon 18 August 1988.

Theevidenceshowsthat in oneform or another Tanswell maintained asphereof influence
withinthe NSW Police Service. Theextraordinary extent of hispersona associations
with police officers cannot be attributed solely to the business he conducted asthe
licensee of the Oxford Tavern.

Thestuation must be understood against the background that from 15 December 1986,
according totheevidencelater given by Mitchell, Wiggins, Peterson and Sdby, Tanswell
had causeto be very concerned about the prospect of avigorous policeinvestigation
into the circumstances of Dilworth’sgjection fromthe Hotel. It would be naiveto
believethat thegrowth of hisfriendshipwith Doyleand other policefrom that point was
anatura occurrence.

Nevertheless, thereisinsufficient evidencefor the Commission to concludethat any
officer engaged in aconspiracy to pervert the course of justice or otherwise conceal
Tanswell’sinvolvement in any of the offences asaresult of their friendship. The
Commission considersthat Doyl€e'sconduct in devel oping afriendship with Tanswell
while the Inquest was pending constitutes misconduct but does not consider that
cond deration should begiventothe prasecution of Doylefor agpecified crimind offence.

Theextremely poor standard of theinitia investigationsisasautary lessonontheneed
for investigating policeto be circumspect intheir socid dealingsand relationshipswith
persons connected with the subject matter of their enquiries. Evenif therewasnot an
actua subversion of theinvestigation process, thereiscertainly the distinct appearance
of the possibility of such corruption having occurred. That initsalf isunacceptablein
terms of maintaining public confidencein the NSW Police Serviceand the criminal
justicesystem.

Thefina investigation by Lenon and Jamesrepresentsthe opposite end of the spectrum
inthat it wasthorough and vigorous, athough over-zealousat times. Itisalessonon
theneed for investigatorsto maintaintact and integrity, even wheretheinvestigationis
being pursued withinitiativeand vigour. Excessive enthusiasmmay resultin pressure
being brought to bear on witnesses and ultimately can be counter-productiveto the
pursuit of justice. Similarly, acquiescencein the provision of mideading statementsas
anindulgenceto colleagues can negatethe benefitsof an otherwiseeffectiveinvestigation.
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RECOMMENDATIONS FOR CONSIDERATION OF
DISCIPLINARY ACTION

Most of the police officersinvestigated in the course of the Commission’sinvestigation
haveleft the NSW Police Service and so are beyond the reach of disciplinary action.
ThisReport recommendsthat the Commissioner of Policegiveconsiderationtotaking
reviewabl e action against thefollowing serving officerswithin the meaning of section
173 of the Police Service Act 1990:

e Detective Constable Garry John James;
e Detective Sergeant Michael Robert Lenon; and
e Detective Sergeant Stephen FrancisMcL ennan.

Generaly, personsarereferred to inthe Report by surnameonly. Thisisdoneinthe
interests of economy and cons stency and no discourtesy isintended.
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INTRODUCTION

11

12

13

In 2000 the Police Integrity Commission (‘the Commission’) commenced
aninvestigation, codenamed Operation Pelican, into allegations of serious
police misconduct in the police investigation of three incidents. These
incidentswere:

o the death from head injuries of Phillip Dilworth at Petersham on 15
December 1986,

e theshooting of Gary Mitchell at Concord on 18 August 1988, and

e thedeath from head injuriesof Gary Mitchell at Armidaleon 24 March
1996.

The Commission’s investigation was conducted jointly with the NSW
Crime Commission (‘ the Crime Commission’) and the NSW Police Service
Special Crime and Internal Affairs Command (‘ Internal Affairs').

Public hearings were held in November 2000 and June 2001. The scope
and purpose of the hearings wasto investigate:

1. Whether there was any police misconduct in theinvestigation into the
death on 15 December 1986 of Phillip Dilworth at Petersham.

2. Whether there was any police misconduct in the investigation into the
shooting-wounding on 18 August 1988 of Gary Mitchell at Concord.

3. Whether there was any police misconduct in the investigation of the
death on 24 March 1996 of Gary Mitchell at Armidale.

DEATH OF PHILLIP GEORGE DILWORTH

14

On the evening of 14 December 1986 Phillip George Dilworth arrived at
hishome at Morgan Street, Petersham. Hewas observed by hisgirlfriend,
Julie Cree, to be in a dishevelled state, soaking wet and suffering from
someinjuries. Hisdamp condition was noted to be unusual, asit was not
raining at the time he arrived home. Hislegswere bleeding and he had a
bump on the back of his head which was aso bleeding. Dilworth was
uncommunicative, but did convey to Cree that he had been in afight and
would explain the situation in greater detail to her in the morning. Cree
placed him in the shower to clean him. He fell over on the bathroom
floor, and Cree placed a pillow under his head as she was unable to move
him. Cree left for work the following morning and noted that Dilworth
was still asleep in the same position that she had left him on the bathroom
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15

16

17

floor. Shededuced that he was d eeping because she could hear him snoring.
At approximately 7:00pm that day, 15 December 1986, Creereturned home
and found that Dilworth had not moved and did not appear to be breathing.
Shecalled an ambulance and he wastaken to hospital where hewas declared
deceased. A post mortem revealed that he died as a result of afractured
skull.

Aninvestigation into hisdeath was commenced by uniformed policefrom
Petersham Police Station under the supervision of Sergeant Brian Hanrahan.
On 17 December 1986 detectives from Petersham Police Station joined
the investigation under the supervision of Detective Sergeant First Class
Allan Doyle, the officer in charge of detectives at Petersham. Enquiries
revealed that prior to returning home on 14 December 1986, Dilworth had
last been seen drinking at the Oxford Tavern, a hotel on New Canterbury
Road, Petersham (‘the Hotel"), opposite Petersham Police Station. Various
statements were obtained by the investigators to the effect that at about
6:00pm on 14 December 1986 Dilworth had been removed from the hotel
after being abusive to bar staff. Witnesses who provided statements
included:

Malcolm Carlisle Tanswell, the licensee of the Oxford Tavern;

Gary Keith Mitchell, abar manager at the Oxford Tavern;

Joseph Semenak, a doorman at the Oxford Tavern; and

Kim Wiggins, amember of the bar staff at the Oxford Tavern.

All of the witnesses denied that Dilworth had suffered any injuries while
at the Hotel.

A brief was prepared for the Coroner and an Inquest conducted on 16
April 1987 and 21 August 1987 (‘the Inquest’). The Coroner recorded an
open finding, concluding that there was nothing in the evidenceto indicate
whether Dilworth’sinjuries were sustained either in the Hotel or after he
left, or even before he went to the Hotel. After the Inquest no further
enquirieswere made by Petersham Policein relation to the circumstances
of Dilworth’s death.

SHOOTING OF GARY KEITH MITCHELL

18

On the evening of 18 August 1988 Gary Keith Mitchell, who was till
employed at the Oxford Tavern as abar manager, was shot as he returned
home. Four shotswerefired. Hewasstruck once, inthegroin area, while
walking towards the front door of hisresidence at David Street, Concord.
He was taken by ambulance to Concord Hospital.
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Officers from Burwood Police Station investigated the matter, led by
Detective Sergeant Roger Harborne and Detective Senior Constable David
Joachim. When questioned, Mitchell stated that hisassailant said * Oxford
Tavern, mate’ beforefiring, however hewas unableto identify or describe
the offender in any detail. Police spoke to staff at the Oxford Tavern
including the licensee, Malcolm Tanswell, but no evidence was obtained
to enable the offender to be identified or chargesto be laid.

On 24 November 1989, Mitchell attended Burwood Police Station and
spoke to Harborne, informing him that Tanswell was the person who shot
him. He also advised Harborne that he had told lies during the Inquest
into the death of Phillip Dilworth, in relation to the circumstancesin which
Dilworth suffered hisinjuries.

The investigation was then taken over by Detective Senior Sergeant
Geoffrey Hollisand Detective Sergeant Stephen M cLennan of the Homicide
Unit, Major Crime Squad, South West Region, who were based at
Flemington. On 5 December 1989 Hollisand M cL ennan conducted records
of interview and obtained statements from Mitchell at Armidale where he
thenresided. Mitchell confirmed the information he had earlier given to
Detective Sergeant Harborne, however no charges were laid against any
person.

DEATH OF GARY KEITH MITCHELL

112

1.13

On 24 March 1996, Gary Keith Mitchell was found deceased on the front
lawn of hishomein Armidale. A post mortem revealed that hehad died as
aresult of trauma to the head caused by a blunt instrument. After some
preliminary enquiries by Armidale Police, Detective Sergeant Michael
L enon and Detective Senior Constable Garry James of the Homicide Unit,
Magjor Crime Squad, North West Region, weredirected toinvestigate. They
were provided with documentsrelating to theinvestigationsinto the earlier
death of Dilworth and the shooting of Mitchell. They then commenced to
re-investigate the earlier matters, aswell asthe circumstances of the death
of Mitchell.

Prior to hisdeath, Mitchell had made asuccessful applicationtotheVictims
Compensation Tribunal for an award in relation to the injuries sustained
from the shooting on 18 August 1988, which he alleged to have been
perpetrated by Tanswell. He had also commenced proceedings in the
Worker’s Compensation Court, naming Tanswell as the Respondent
employer in respect of those injuries. Mitchell’s solicitors had caused a
subpoenato beissued on or about 12 March 1996 to the Commissioner of
Police calling for the production of all recordsrelating to theinvestigation
of the shooting.
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1.14

1.15

1.16

In the course of the investigation by Detectives Lenon and James, Kim
Wigginsand Gary Peterson, who were two witnesses at the Inquest, changed
their versions of events. Their new versions were consistent with the
account given by Mitchell prior to his death.

After alengthy investigation by Lenon and James, Tanswell and Joseph
Semenak, adoorman at the Oxford Tavern, were charged on 12 September
1997 with the murder of Dilworth. Asaresult of evidence provided by a
convicted criminal, Allan Quinn, Tanswell was also charged on 24 May
1999 with soliciting to murder Mitchell, athough the charge was later
withdrawn. On 15 June 1999, committal proceedings against Tanswell
and Semenak relating to the murder of Dilworth commenced. On 17
January 2000 the M agi strate di smi ssed the charges and ordered the Director
of Public Prosecutions (‘the DPP') to pay costs. An ex officio indictment
was subsequently presented against Tanswell by the DPPin the Supreme
Court on 2 June 2000 but was later withdrawn. On 11 June 2000, Joseph
Semenak died.

As aresult of the information gathered by Lenon and James concerning
the conduct of theearlier investigations, Internal Affairsidentified anumber
of mattersfor investigation. In 1998 Detective Inspector Geoff Leonard
of Crime Agencies was directed to investigate the integrity of the
investigations into the death of Dilworth and the shooting of Mitchell, in
conjunction with the investigation carried out by Detectives Lenon and
James.

THE COMMISSION’S INVESTIGATION

117

Asaresult of the mattersof concern raised by Leonard’ sinvestigation, the
Commission commenced its investigation. It is appropriate to bear in
mind that the scope and purpose of the Commission’s hearing, as set out
in paragraph 1.3, was to investigate whether there was any police
misconduct in the investigations into the death of Dilworth, the shooting
of Mitchell and the subsequent death of Mitchell. The Commission’s
inquiry has not been directed to acollection or examination of evidencein
relation to any offendersinvolved in unlawful actsrelating to those deaths
or injuries, particularly where these matters have already been the subject
of proceedings.
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1. INTRODUCTION

THE COMMISSION'’S REPORT

1.18 ThisReport is prepared and furnished to Parliament pursuant to sections

1.19

96 and 97 of the Police Integrity Commission Act 1996 (‘theAct’). Inthis
Report the Commission summarises the evidence heard during the public
hearings.

In this Report the Commission makes assessments and forms opinionsin
relation to that evidence. The Commission also makes statements in
Chapter 9 regarding a number of persons who are found to be ‘ affected
persons’ within the meaning of the Act (sub-section 97(3)).
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2. THE COMMISSION'’S APPROACH

ROLE AND FUNCTIONS OF THE COMMISSION

2.1  The Commission was established under the Police Integrity Commission
Act 1996 on the recommendation of the Royal Commission into the New
South Wales Police Service (‘the Royal Commission’). The principal
functions of the Commission, set out in section 13 of the Act, are:

(a) to prevent serious police misconduct and other police misconduct;

(b) to detect or investigate, or manage other agenciesin the detection
or investigation of, serious police misconduct;

(c) todetect or investigate, or oversee other agenciesin the detection
or investigation of, other police misconduct, asit thinksfit;

(d) toreceiveand assessall mattersnot completed by the Police Royal
Commission, totreat any investigations or assessments of the Police
Royal Commission as its own, to initiate or continue the
investigation of any such matterswhere appropriate, and otherwise
to deal with those matters under thisAct, and to deal with records
of the Police Royal Commission as provided by thisAct.

2.2 Asfar as practicable, the Commission is required to turn its attention
principally to serious police misconduct (sub-section 13(2)).

POLICE MISCONDUCT

2.3  Theexpressions‘police misconduct’ and * serious police misconduct’ are
not specifically defined by theAct. They neverthelessincludethefollowing
types of conduct (see sub-section 5(2)):
(a) police corruption,

(b) the commission of acriminal offence by a police officer,

(b1) misconduct in respect of which the Commissioner of Police may
take action under Part 9 of the Police Service Act 1990,

(c) corrupt conduct within themeaning of the Independent Commission
Against Corruption Act 1988 involving a police officer,

(d) any other matters about which acomplaint can be made under the
Police Service Act 1990.
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24  Itfollowsthat ‘ police misconduct’ may encompassnot only seriouscrimina
activity such as perverting the course of justice but also minor disciplinary
breaches by police, the sanction for which may, for example, be nothing
more than additional training and devel opment.

INVESTIGATIONS

25  Inmatterswherethe Commission determinesto carry out an investigation

(whether or not in the nature of apreliminary investigation), it hasawide
range of powersat itsdisposal in order to acquireinformation. For example,
the Commission may:

e requirepublicofficialsand public authoritiesto produce statements of
information (section 25);

e requireany person (whether or not apublic official or public authority)
to produce documents or other things (section 26);

e enter public premises (section 29);
e obtain search warrants (section 45);
e obtainwarrantsunder the Telecommuni cations (Interception) Act 1979;

e obtain warrants under the Listening Devices Act 1984 (section 50 of
theAct); and

e require persons to attend and give evidence before a hearing of the
Commission, either in public or in private (section 38).

REPORTS TO PARLIAMENT

WHEN MAY THE COMMISSION SUBMIT A REPORT TO PARLIAMENT
REGARDING AN INVESTIGATION?

2.6

The Commission must prepare a Report to Parliament where it has
conducted a public hearing for the purpose of an investigation (sub-section
96(2)). The Report must be in respect of the matter to which the public
hearing related, but not necessarily other matters forming part of the
investigation. The Commission may also prepare a Report to Parliament
in relation to any other matter that has been, or is, the subject of an
investigation (sub-section 96(1)). A Report to Parliament must be furnished
to the Presiding Officer of each House of Parliament as soon as possible
after the Commission has concluded itsinvolvement in the matter, unless
it is considered desirable, in the public interest, for the making of the
Report to be deferred (sub-sections 96(4) and (5)).
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COMPONENTS OF A REPORT TO PARLIAMENT ON AN
INVESTIGATION

2.7

A Report to Parliament in relation to an investigation will generally contain
anumber of components. First, it will assessthe relevant evidence (sub-
section 16(1)(a)). Based upon thisassessment, the Commission may form
opinions as to whether police misconduct or other misconduct has or may
have occurred, is or may be occurring, is or may be about to occur, or is
likely to occur (sub-section 16(1)(a)). Theseopinionsinturn helptoinform
whether any recommendations should be made or opinions expressed as
to whether consideration should or should not be given to the prosecution
of persons (including police officers) for criminal or disciplinary offences
and, inthe case of police officers, certain other formsof disciplinary action
(sub-section 16(1)(b), sub-section 97(2)).

THE COMMISSION’S APPROACH TO THE ASSESSMENT OF
INFORMATION AND EVIDENCE

2.8

29

In relation to the power and obligations of the Commission to express an
opinion as to whether a person has engaged in police misconduct or other
misconduct, it is important to bear in mind that the Commission is an
investigative agency. Itisnot acourt or tribunal in the sense that it may
determine whether a person has committed a criminal or disciplinary
offence. Accordingly, the Commission may not makeafinding or forman
opinion that a specified personisguilty of or hascommitted, iscommitting
or is about to commit a criminal or disciplinary offence (sub-section
16(2)(a)). The Act deems permissible opinions concerning police
misconduct or other misconduct not to be findings or opinions that the
personisguilty of or hascommitted, or iscommitting or isabout to commit
a crimina offence (sub-section 16(3)). That said, the Commission
recognises, bearing in mind that the definition of police misconduct may
include conduct that amounts to criminal and disciplinary offences, such
an opinion may in some circumstances take on the appearance of afinding
of acourt or tribunal. The Commission’s approach is, asfar as possible,
to avoid the expression of opinions that may be characterised as findings
by acourt.

The standard of proof applied by the Commission to the formation of an
opinion asto whether a person has engaged in police misconduct or other
misconduct isthe balance of probabilities. Such an opinionwill bereached
having regard to the principles in Briginshaw v Briginshaw (1938) 60
CLR 336, that is, the more serious the matters under consideration, the
more stringent will be the requisite degree of satisfaction.
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RECOMMENDATIONS AND OPINIONS THAT CONSIDERATION BE
GIVEN TO THE PROSECUTION OF A PERSON FOR A CRIMINAL OR
DISCIPLINARY OFFENCE

2.10

211

If, in the Commission’s opinion, the available evidence is sufficient to
establish aprimafacie casein respect of acriminal or disciplinary offence
then, except in one very limited circumstance discussed below, it is the
Commission’s approach to recommend or opinethat consideration should
be given to the prosecution of a person for a specified criminal or
disciplinary offence.t Such arecommendation will be madeto the relevant
prosecutorial authority, for example, the NSW Director of Public
Prosecutions. The Commission will not have regard to discretionary
considerations, such aswhether thereisareasonabl e prospect of conviction
or public policy considerations, when deciding whether to make such a
recommendation. This and other discretionary considerations are
appropriately matters for the relevant prosecutorial authority. That said,
the Commission may make findings or express opinions asto the veracity
of evidence received from individua witnesses.

The only circumstance in which the Commission may, in the exercise of
its discretion, decline to recommend that consideration be given to the
prosecution of a person, despite the existence of aprimafacie case, isin
the rare case where it is considered that to do so is likely to be
counterproductive to the Commission’s pursuit of its principal statutory
functions.

STATEMENTS REGARDING ‘AFFECTED’ PERSONS

212

Where substantial allegations are made against a person in the course of
or in connection with an investigation in respect of which the Commission
intends to report to Parliament, the Report to Parliament must include a
statement asto whether or not in all the circumstances the Commissionis
of the opinion that consideration should be given to prosecution of the
person for aspecified criminal or disciplinary offenceand, if the personis
apolice officer, whether consideration should be given to:

e thetaking of action (including the making of an order under section
181D of the Police Service Act 1990) against the police officer with a
view to dismissing, dispensing with the services or otherwise
terminating the services of the police officer (sub-section 97(2)(c));

The power of the Commissioner of Police to refer a departmental charge against a police officer for hearing by

the Police Tribunal was repealed on 8 March 1999. Since that date, the powers and obligations of the
Commissioner to recommend or state whether consideration should be given to the prosecution of a person
for a specified ‘disciplinary offence’ (sections 16(1)(b), 97(2)(b)) has no effective application to police officers.
This is so even for police misconduct that occurred before this date.

10
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o thetaking of ‘reviewableaction’ within the meaning of section 173 of
the Police Service Act 1990 against the police officer (sub-section
97(2)(d)).

RECOMMENDATIONS AND OPINIONS REGARDING DISCIPLINARY
ACTION AGAINST POLICE

2.13

2.14

‘Reviewableaction’ within the meaning of section 173 of the Police Service
Act 1990 refersto formsof disciplinary action that would ordinarily apply
to more serious breaches of discipline. Theavailableformsof reviewable
action are:

e areductioninapolice officer’'srank or grade;
e areduction in the police officer’s seniority;
e adeferra of the police officer’s salary increment; and

e any other action (other than dismissal or the imposition of afine) that
the Commissioner of Police considers appropriate.

Owing to the seriousness of these forms of disciplinary action, a police
officer may appeal theimposition of any of these penaltiesto the Industrial
Relations Commission of New South Wales.

In addition to the requirement to include in a Report to Parliament a
statement of the Commission’s opinions regarding those against whom
substantial allegations have been made, the Commission has a discretion
to recommend that consideration be given to other disciplinary action.
Thisincludes ‘ non-reviewable action’ within the meaning of section 173
of the Police Service Act 1990. Non-reviewable action is disciplinary
action available against police officers for less serious breaches of
discipline. There is no avenue of appeal to the Industrial Relations
Commission against the imposition of aform of non-reviewable action.
The available forms of non-reviewable action are:

coaching;

e mentoring;

e training and development;

e increased professional, administrative or educational supervision;

e counsdlling;
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e reprimand;
e warning;
e retraining;

e personal development;
e performance enhancement agreements,
e non-disciplinary transfer;

e change of shift (but only if the change resultsin no financial loss and
iIsimposed for alimited period and is subject to review);

e restricted duties; and
e recording of adverse findings.

OTHERTYPES OF RECOMMENDATIONS AND OPINIONS

2.12 If the Commission considersit appropriate in the circumstances, a Report
to Parliament may also include recommendations for the taking of other
action. Such recommendations may, for example, relate to the need for
law reform or for changes to policies and procedures affecting the way in

which police or other persons carry out their respective duties and
responsibilities.
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3.

THE INVESTIGATION BY PETERSHAM POLICE
INTO THE DEATH OF PHILLIP DILWORTH

NATURE OF THE BUSINESS CONDUCTED AT THE OXFORD
TAVERN BETWEEN 1986 AND 1990

31

At thetime of Dilworth’s death, the Oxford Tavern was one of few hotels
in Sydney with a license to remain open until 3:00 am.? Some of the
femaebar staff worked topless® or wore see-through tops, and on occasions
risqué entertainment in the form of erotic dancers and movies was
provided.* The hotel attracted an element of unsavoury and undesirable
customers and violence at the hotel was not uncommon.® The proprietor
of the Hotel, Malcolm Tanswell, agreed that he provided entertainment in
theform of exotic dancersand R-rated movies but stated that he abided by
thelicensing requirementsfor the provision of that class of entertainment.®
He also conceded that fightswere aregular occurrence, particularly inthe
beginning of his ownership of the Hotel, but that he tried not to become
involved if hecould avoidit. For that purpose, doormen or security people
were deployed between 9:00 pm and 3:00 am.”

THE RELATIONSHIP BETWEEN POLICE AND THE
PROPRIETOR OF THE OXFORD TAVERN

3.2

Due to the close proximity of the Oxford Tavern to Petersham Police
Station, policeregularly attended the Hotel on asocia basis. Further, the
late opening hours, the atmosphere of the Hotel created by the entertainment
provided, and the clientele al contributed to a requirement for police to
attend the establishment regularly in the course of their duties. Tanswell
made no secret of thefact that he encouraged police patronage of the Hotel.
He purchased the Oxford Tavernin 1979. He continued the practice of his
predecessor in cashing salary cheques of police officers and generally
cultivated their business, partly for the profits to be made, and partly to
establish apolice presencein the Hotel to deter undesirableswho may feel
uncomfortable mixing with police.® Tanswell denied supplying police
with free alcohol other than on rare occasions such as Christmas. Hesaid
that cartons of beer were delivered to the Police Station but generally he
was paid for the cartons of beer. He admitted that occasionally he provided

® N o a »~ W N

PIC Transcript, B L Hanrahan, 23 November 2000, p. 370.

PIC Transcript, K D Wiggins, 20 November 2000, p. 63.

PIC Transcript, P J Dilworth, 20 November 2000, p. 49.

PIC Transcript, B L Hanrahan, 23 November 2000, pp. 369-70; G J Nicholas, 23 November 2000, p. 401.
PIC Transcript, M C Tanswell, 30 November 2000, pp. 826-827.

PIC Transcript, M C Tanswell, 30 November 2000, p. 830.

PIC Transcript, M C Tanswell, 30 November 2000, pp. 826-828.
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3. INVESTIGATION BY PETERSHAM PoLice INTO DEATH OF DILWORTH

policewith free beers and six packs of beer that he delivered to the Police
Station. He said he did this to maintain goodwill with the police in the
event that he required urgent assistance in the Hotel .°

3.3  KimWiggins commenced employment at the Oxford Tavernin 1985 asa

barmaid and continued to work there until Tanswell sold the Hotel in July
1990. For much of that time Ms Wiggins was involved in a personal
relationship with Tanswell.® She gave evidence that Tanswell instructed
staff that police did not have to pay for drinksin the Hotel. Shealso said
that there were occasions when police did not pay for food eaten at the
Hotel and that “every night” beer was sent acrossto the Police Station for
which no payment was made.*

34  Former Constable Keith McLachlan also gave evidence that there were

regular ddliveriesof free cartonsof beer from the Hotel to the Police Station,
usually for the benefit of the night shift. He said that the principal benefit
for police at the Hotel was the availability of discounted beer enabling
beer to be consumed in the lounge at bar prices.!? The practice of the
delivery of freebeer to the Police Station was al so acknowledged by former
Sergeant Hanrahan, who conceded that there were occasions when police
would go over to the Hotel to pick up a carton of beer, or would ring the
Hotel and beer would be brought across to the Police Station without
payment.’3

3.5 Ray Cochran, who was a manager at the Oxford Tavern from about 1980

until 1989, gave evidence that police, particularly uniformed police,
regularly attended the Hotel after their shift for a beer. He was able to
name anumber of policewith whom hewaswell acquainted. He said that
there were occasionswhen Tanswell would serve police with beer and put
money in the till himself, although there were other occasions when the
police would pay.*

3.6  Apartfromthefacilitiesat the Hotel, Tanswell had other facilitiesavailable

to him through which he cultivated hisrelationship with police. Hehad a
tennis court at his home and he owned an ocean-going yacht that was
normally moored in Sydney, but on occasionswas used asfar away asthe
Whitsundays. The Commission heard evidence that police officers
regularly played tennis at Tanswell’s home and enjoyed outings on his
yacht.

10
11
12
13
14

14

PIC Transcript, M C Tanswell, 30 November 2000, pp. 825-826.
PIC Transcript, K D Wiggins, 20 November 2000, pp. 61,63.
PIC Transcript, K D Wiggins, 20 November 2000, p. 62.

PIC Transcript, K McLachlan, 13 June 2000, pp. 991-992.

PIC Transcript, B L Hanrahan, 23 November 2000, p. 357.

PIC Transcript, R P Cochran, 23 November 2000, p. 306.
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Kim Wiggins gave evidence of a police officer (now deceased) who was
“avery good friend of Malcolm’s” and who was entertained on Tanswell’s
yacht including on a trip to Hamilton Island when Ms Wiggins was
present.> The association between Tanswell and former Detective
Inspector Doyle is of significance, but the more general picture of
Tanswell’ srelationship with police given by Sergeant Graeme Nicholasis
informative:®

... But I might like just to add that in terms of the association between
Allan Doyle and the licensee of the Oxford Tavern, there was also a
relationship between a great number of police at Petersham and the
licensee of the Oxford Tavern. It wasn’t merely the one person.

RELATIONSHIP BETWEEN TANSWELL AND FORMER
DETECTIVE INSPECTOR DOYLE

3.8

3.9

3.10

The relationship between Tanswell and former Detective Inspector Doyle
is of particular significance because of Doyl€e's role in the investigation
into the death of Dilworth and his participation in subsequent investigations
involving Tanswell. During the Commission’s hearing neither Tanswell
nor Doyle made any attempt to disguise their personal friendship. In his
evidence, Tanswell said: ¥’

| can't really recall the exact date that | met Doyle it would have been
about thetime or just shortly after the time hejoined Petersham Police
Station.

Tanswell also gave the following evidence:’8

Q. Wasit agenuinefriendship onyour part or aprocessof cultivation
of a police officer who you had in mind may assist you at some
point?

A. No,itwasagenuinefriendship. | quiteliked Doyle. | had ahome
with a tennis court in it and I’d found out in conversation that
Doylewasatennisplayer - infact, quite agood one - and he, with
anumber of other people, came home on a semi-regular basis for
agameof tennis. | point out that therewere, | think, other patrons
of the Hotel that came aswell. | had some Fire-iesthere.

Tanswell aso said that he and Doyle had been out for lunch and dinner,
and that Doyle had been on his yacht, including an occasion when Doyle
and hiswife flew up to Hamilton Island to spend some time on the yacht
there. Doyle and hiswife also travelled to Thailand for a holiday at the

15 pIC Transcript, KD Wiggins, 20 November 2000, p. 77.
16 p|C Transcript, G J Nicholas, 23 November 2000, p. 398.

17

PIC Transcript, M C Tanswell, 30 November 2000, p. 832.

18 p|C Transcript, M C Tanswell, 30 November 2000, p. 832.
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3. INVESTIGATION BY PETERSHAM PoLice INTO DEATH OF DILWORTH

sametime as Tanswell and his wife and three children between 21 March
1989 and 7 April 1989. Tanswell claimed that they had not spent the
entire holiday together as Doyle and hiswife stayed in adifferent wing of
the hotel and because Tanswell was with his family. Their main contact
was at meal times.*°

3.11 Doylegaveasimilar description of hisfriendship with Tanswell. He said

that he could not recall precisely when their friendship commenced and
thought that it was more likely in the early months of 1987, because
although he was transferred to Petersham in February 1986, for various
reasons for five or six months of the balance of the year, he spent little
time at Petersham Police Station. He said that the friendship began as a
result of being invited to play tennisat Tanswell’shome. Thetennisbecame
aweekly occurrencefor “acouple of years’.? Doyle stated that hiswife
becameinvolved after she picked him up from Tanswell’shome after tennis,
and as aresult the families became friends. He said that he had been out
on the yacht, including the occasion when it was moored at the Gresat
Barrier Reef. Doyle said that he and Tanswell also attended the gym at
City Tattersalls Club together on aweekly basis. They went to dinner and
the theatre with their wives and there was an occasion when they stayed
with Tanswell after he moved to the Gold Coast, although once Tanswell
moved away from Sydney their friendship waned.?* Doyle also agreed
that he had travelled to Thailand for aholiday at the sametime as Tanswell
and hisfamily. He produced bank records to disclose the source of funds
used to purchase the tickets for himself and hiswife.2 He aso said that
whilst they stayed at the same hotel their activities differed, as Tanswell
was accompanied by hisfamily, and they met mainly in the evening.

3.12 Doyle said that he had no concern about his association with Tanswell

following theinconclusiveinvestigation into Dilworth’s death, or in view
of the fact that Pamela Dilworth, Phillip Dilworth’'s sister, told him that
she had received an anonymous phone call to the effect that Tanswell was
responsiblefor Dilworth’sdeath. On that issue, Doyle gavethefollowing
evidence:®

Q. Totheextent that it wasan openfinding, did that leaveany suspicion
at all in your mind about the circumstances which had taken place
inthe Hotel ?

A. No, it just left me in the situation where | couldn’t take it any
further; we had goneasfar aswecould. Thewitnesseshad indicated
what had happened. They had been closely examined.

19
20
21
22
23
24

16

PIC Transcript, M C Tanswell, 30 November 2000, p. 836.
PIC Transcript, A R Doyle, 12 June 2001, p. 898.

PIC Transcript, A R Doyle, 12 June 2001, pp. 896-902.
PIC Exhibits 38C; 39C.

PIC Transcript, A R Doyle, 12 June 2001, p. 952.

PIC Transcript, A R Doyle, 12 June 2001, p. 950.
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Did it cause you to —
| couldn’t takeit any further.

>0

Q. — assesswhether it wasappropriatefor you to continueto associate
with Tanswell?

A. | don’t think it had anything to do with my association with
Tanswell.

Q. Wall, totheextent that there was an open finding and the possibility
of something happeninginthe Hotel, did it causeyou to reflect on
whether it was appropriate to continue to have a personal
relationship with him?

A. No.

Kim Wiggins aso gave evidence of the friendship between Doyle and
Tanswell. She said that at the time of Dilworth’s death she did not know
Doyle, but later Doyle and Tanswell seemed to become good friends.®

ASSESSMENT OF RELATIONSHIP BETWEEN TANSWELL AND
DOYLE

3.14

3.15

The evidence before the Commission reveaed that Doyle and Tanswell
became friends and engaged in regular social activities, often involving
their wives, from about the time of theinvestigation into Dilworth’s death
until Tanswell sold the Hotel in 1990 and for some period thereafter. There
is no evidence of the friendship existing before the investigation into
Dilworth’sdeath. The Commission acceptsthe evidence of KimWiggins,
that Doyle and Tanswell seemed to become good friends after Dilworth’s
death. That evidence is not inconsistent with the evidence of Doyle that
the association commenced with games of tennis in the early months of
1987.

The Commission is concerned that Doyle alowed the friendship with
Tanswell to develop whilethe inquest in relation to Dilworth’s death was
pending and while there had been no conclusive proof of the cause of
Dilworth’s death. As described more fully in Chapter 5 of this Report,
Pamela Dilworth had complained about the investigation amost from the
outset and had raised the possibility of activity inthe Oxford Tavern being
associated with her brother’s death. The Commission considers that
Doyle' sfailureto pursuethose leads and the devel opment of hisfriendship
with Tanswell, not only the proprietor of the Hotel but also a person who
admitted involvement in the gection of Dilworth from the Hotel at the
relevant time, was unacceptable conduct for an experienced officer.

25 pIC Transcript, K D Wiggins, 20 November 2000, pp. 73-74.
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3.16

The Commission considers Doyle's conduct in developing a friendship
with Tanswell while the Coronial Inquest was pending constituted
misconduct.

POLICE CONDUCT PRIOR TO THE CORONIAL INQUEST
INTO THE DEATH OF PHILLIP DILWORTH

3.17

3.18

3.19

After Julie Cree called for assistance on 15 December 1986, upon
discovering Phillip Dilworth still unconscious on thefloor, former Sergeant
Brian Lawrence Hanrahan attended the premises and commenced an
investigation into the circumstances of Dilworth’sinjuries and subsequent
death. On the same day he took aformal statement of identification from
Dilworth’sbrother. Onthefollowing day took astatement from Alexander
Edward Davidson, a drinking companion of Dilworth. In his statement
Davidson said that after Dilworth became * boisterous and abusive towards
the bar staff” he was asked to |eave the premises which he did by the side
door onto Crystal Street. Davidson said that Dilworth was not forcibly
removed from the premises.®

At 9:00 am on 17 December 1986 Dr Christopher Lawrence carried out a
post mortem on Dilworth’s body revealing that Dilworth had suffered a
fractured skull. Dr Lawrence identified the condition directly leading to
death as “right subdural haematoma, fractured skull, haemorrhage into
mid-brain”.?” Later the same day Julie Cree provided a statement to
Hanrahan in which she said that when Dilworth came home on the evening
of 14 December 1986 he told her that he had been in afight.?? On the
same day Davidson returned to the Police Station and told Hanrahan that
he wanted to change his story. He then provided Hanrahan with afurther
statement that differed significantly from his statement of the previous
day. Inhissecond statement he said that after Dilworth became boisterous
and abusive. The manager then placed Dilworth in aheadlock before the
doorman grabbed him and escorted him from the premises. Davidson
said that the manager stayed with him and assured him that Dilworth was
not going to get hurt. He also said that at no stage did he see Dilworth
being hit or pushed over onto the floor.%

On 18 December 1986 Hanrahan consulted Doyle, as a result of which
Doylebecameinvolvedintheinvestigation. On 19 December 1986 Doyle
took a statement from Tanswell. In his statement Tanswell said that
Dilworth had been abusiveto “the barman” asaresult of which he escorted
Dilworth to the door with the assistance of the doorman “Joe Varrak” .*

26 p|C Transcript, B L Hanrahan, 23 November 2000, p. 359.
27 pIC Exhibit 1.
28 p|C Exhibit 1.
29 p|C Exhibit 1.
30 p|C Exhibit 1.
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3. INVESTIGATION BY PETERSHAM PoLIce INTO DEATH oF DitwoRTH

His statement asserted that Dilworth was then escorted through the door
by the manager (unnamed) and the doorman. He denied that Dilworth
wasinvolved in any fight or scuffleinthe Hotel. On the same day, Doyle
took a statement from Gary Keith Mitchell, the bar manager, in which
Mitchell gave an account similar to that provided in Tanswell’ s statement.

On 20 December 1986 Detective Staples took a statement from Gary
William Peterson, a patron of the Oxford Tavern. Peterson stated that he
was sitting on aseat outside the Hotel on Crystal Street and saw Dilworth,
in an intoxicated state, being escorted from the Hotel. On 22 December
1986 the doorman, Joseph Semenak, provided a statement to Detective
Nicholas that was similar to those provided by Tanswell and Mitchell.

Doyle ascertained from Dr Lawrencethat a piece of gravel had been found
embedded in the head wound sustained by Dilworth.3* Asaresult of that
finding Hanrahan endeavoured to identify an area containing gravel,
consistent with that found in the head wound, on the route likely to have
been taken by Dilworth on hisway home. Hanrahan located an areainthe
car park at the rear of the Livingstone Hotel as a possible source of the
gravel. Inrelation to that area he said:*

| never saw any of the gravel that came out of the wound, but on that
walk there was a footpath al the way, it's bitumen road, concrete
footpath and to that car park there's potholes and alittle retaining wall
and | said, yes, there's blue metal dust, | think | called it, small bits of
blue metal.

Neither Hanrahan nor Doyle nor any other officer made a search of the
Oxford Tavern for any areawith gravel.

A third statement was taken from Davidson on 3 February 1987 to the
effect that Dilworth often walked home viathe car park at the back of the
Livingstone Hotel. On the same date Doyle made a statement purporting
to summarise the effect of the statements obtained from the witnesses. In
this statement he advanced the hypothesisthat Dilworth had sustained his
injuries possibly in the car park of the Livingstone Hotel on returning
home after being removed from the Oxford Tavern.

Doyle stated that he could find no evidence that Dilworth wasinvolvedin
any fights on 14 December 1986, nor any evidence of suspicious
circumstances surrounding his death.

31 p|C Transcript, A R Doyle, 12 June 2001, p. 903.
32 p|C Transcript, B L Hanrahan, 23 November 2000, p. 366.
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Hanrahan al so made a statement on 3 February 1987 referring to his search
for an area containing gravel and the identification of the car park of the
LivingstoneHotel. Inthe statement he expressed hisopinion that Dilworth,
having been escorted from the Oxford Tavern in an intoxicated state, fell
over before reaching home “possibly in the car park of the Livingstone
Hotel causing theinjuries sustained”.*® His statement also contained the
assertion that on the night of 14 December 1986 it rained in the Petersham
area.

The Inquest was set down for hearing on 16 April 1987. On 19 March
1987 Doyle took a statement from Kim Wiggins which was consistent
with those of Tanswell, Mitchell, Semenak and Peterson.

THE CORONIAL INQUEST INTO THE DEATH OF PHILLIP
DILWORTH

3.27

3.28

The Inquest into Dilworth’'s death commenced on 16 April 1987. The
Dilworth family and Julie Cree were separately represented. Dr Lawrence,
Doyle, Hanrahan and Tanswell gave evidence consi stent with the statements
they had provided. The hearing did not conclude on 16 April 1987 and
was resumed on 21 August 1987. Tanswell concluded his evidence on
that date and Mitchell, Peterson, Semenak, Davidson, Wiggins and Cree
also gave evidence. At the conclusion of the hearing the Coroner found
that on 15 December 1986 Dilworth died from the effects of aright subdural
haematoma, fractured skull and haemorrhageinto the mid-brain sustained
on 14 December 1986, but the evidence did not enable the Coroner reach
a conclusion as to where and the manner in which those injuries were
sustained.®

Counsel for the Dilworth family joined issue at the Inquest with the
explanation offered by Doyle and Hanrahan to the effect that Dilworth
had suffered hisinjurieswhilst walking home from the Oxford Tavern. In
cross-examination Counsel for the Dilworth family explored the possibility
with the witnesses that Dilworth had suffered his injuries at the Oxford
Tavern. Some significant variations emerged in the cross-examination of
Davidson, Dilworth’s drinking companion. Davidson said that the abuse
by Dilworthin the Oxford Tavern wasin theform of remarks“regarding a
crash that Malcolm Tanswell and Kim wereinvolved in and it just started
off fromthereand it evolved into aslagging match” . He also said that it
was not correct that Dilworth wastaken by the side door into Crystal Street.
Hesaid that Dilworth had been put in aheadl ock and taken out the backdoor
of the bar which led into Rita’s Restaurant, an outdoor eating area.
Davidson further stated that Tanswell held Dilworth by the head, so that

33 pIC Exhibit 1.
34 pIC Exhibit 1.
35 pIC Exhibit 1.
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he was bent over, while Semenak held him around the waist. Davidson
confirmed that Tanswell returned saying that Dilworth would be all right
and that nobody would hurt him, and that Semenak came back into the bar
after “alength of time”.* Hedso said that whilst Dilworth wasintoxicated
hewasnot asfar ashewas concerned “in afall down condition, hewasn't
that inebriated” .*” He also said Dilworth was very rational at the time.

Julie Cree also gave evidence at the Inquest. She said that Dilworth, on
entering their home that night, “ ... was angry and had been in afight but
he had made hispoint”.® She understood the reference to afight to be to
averbal altercation, because she had never known Dilworth to beinvolved
inany physical fight. She said that he was* sopping wet” although it did
not start raining until after he reached home. She stated that the police
had never asked to see the clothing Dilworth was wearing at the time.

In delivering hisfinding, the Coroner adverted to the possibility of Dilworth
having sustained the fatal injuriesin the Oxford Tavern:®

So there is simply nothing in the evidence to indicate that the injuries
that the man died from were sustained either in the Hotel or when he
left the Hotel and all the evidence would suggest that it not the case
(sic) ... Certainly if the Sergeant saysthe medical evidenceis consistent
perhaps with this man tripping and falling over if he waswell affected
by liquor that could have easily happened but as| said we don’t know,
he may have been pushed anything could have happened to him. |
agreewith Mr. Ralston we must not dismissasapossibility that he may
have sustained these injuries before he went to the Hotel. Soitisall a
matter of guesswork and speculation.

POLICE CONDUCT AFTER THE CORONIAL INQUEST INTO
THE DEATH OF PHILLIP DILWORTH

3.31

Following the Inquest, no further investigation was carried out by police
at Petersham. According to Doyle nothing which emerged from the
evidence given at the Inquest caused him to change his opinion as to the
circumstancesin which Dilworth sustained hisinjuries, or otherwiseto be
suspi cious about the circumstances of Dilworth’s gjection from the Oxford
Tavern. Inevidence before the Commission Doyle said:*

No, | heard all of these people cross-examined at length by what |
thought to befairly competent people - the sergeant assisting the coroner,
the coroner himself, thetwo solicitorsor barristers. | heard all of these
peopl e cross-examine these witnesses. They all seemed to meto come

36 p|C Exhibit 1.
87 PIC Exhibit 1.
38 p|C Exhibit 1.
39 pIC Exhibit 1.
40 pIC Transcript, A R Doyle, 12 June 2001, pp. 948-949.
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across fairly well, and that was borne out by what the coroner said.
The coroner said exactly the same thing. He could find very little to
differentiate between each of the witnesses.

REVELATIONS AFTER THE CORONIAL INQUEST

3.32

3.33

3.34

Before the Inquest and during the investigation, concerns were raised
regarding the approach being adopted by the police. Pamela Dilworth,
Phillip Dilworth’ssister, gave evidencethat on 16 December 1986 Sergeant
Hanrahan spoke to her about the circumstances of her brother’s death and
said that he thought something was amiss, particularly in the light of
Davidson's statement.** Pamela Dilworth stated that she also spoke to
Hanrahan on 18 December 1986 and discussed at |ength the results of the
autopsy. She was in the company of her business partner, Robert Cason,
and they discussed the unsavoury reputation of the Hotel, about which she
said Hanrahan was “very defensive’.*? She also raised with Hanrahan
information she had been given concerning incidents of violence at the
Hotel and Hanrahan made mention of police receiving “the odd carton of
beer” from the Hotel. She stated that the meeting concluded on the basis
that the investigation was then in the hands of the detectives and that the
gravel specimen would be sent to alaboratory at Lidcombefor analysis.®®

Pamela Dilworth gave evidence before the Commission that on 19
December 1986 she again attended the Police Station with Robert Cason
and met a policeman who has subsequently been identified as Detective
Sergeant Ulrich Bramann. Pamela Dilworth and Bramann’s accounts of
the meeting differ. Pamela Dilworth gave evidence that Robert Cason
received a call to meet with the detectives, and she accompanied him out
of curiosity. She said that the policeman referred to mattersthat had been
discussed with Sergeant Hanrahan including the violence at the Hotel.
Pamela Dilworth stated that she became distressed and | eft because of the
abusive attitude of the officer.*

Bramann gave evidence before the Commission that on 19 December 1986
Pamela Dilworth and Robert Cason came to the Police Station where he
was on the afternoon shift. Bramann said that Cason became offensive
and “virtually suggested that the policeinvestigation into Dilworth’s death
was not done properly”.*® Bramann said he asked Cason if he had any
direct evidence or any witnesses, or if he would like to make a statement.
Cason replied in the negative, following which Bramann said that he
virtually asked himtoleave. Bramann stated that he then spoketo Pamela

41 p|C Transcript, P J Dilworth, 20 November 2000, p. 47.
42 p|C Transcript, P J Dilworth, 20 November 2000, p. 48.
43 pIC Transcript, P J Dilworth, 20 November 2000, p. 49.
44 pIC Transcript, P J Dilworth, 20 November 2000, p. 50.
45 PIC Transcript, U Bramann, 12 June 2001, p. 981.
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Dilworth and offered her the same opportunity. PamelaDilworth said that
she would think about the matter. Bramann stated that he said that if she
had a complaint of any nature she could see Detective Sergeant Doyle or
Internal Affairs. Bramann said that he had not been involved in the
investigation and took no further action as a result of the meeting, other
than to inform his supervisor, Doyle, about the allegations.*

Pamela Dilworth gave evidence that following that meeting and a
discussion with Robert Cason, they decided to contact the Police Internal
Security Unit and eventually met with former Detective Chief Inspector
Dunn on Monday 22 December 1986. She said that she told Dunn of her
concerns, particularly that her complaints were not being taken seriously
and that she was being patronised. She said that Dunn appeared more
concerned about criminal activity and criminalsin the Hotel and that he
explained that while the investigation was pending it was difficult to
determine what was happening.*” Pamela Dilworth gave evidence that
shewasfurther interviewed by Inspector Lynch from Internal Affairson 3
January 1987, as aresult of her complaint to Dunn. She repeated to him
the matters that she had complained of to Dunn and was subsequently
advised that the matter had been referred to the Ombudsman.

Pamela Dilworth also gave evidence that before the Inquest she and her
brother Warwick met with Doyle at the Police Station after he had
telephoned with an invitation to come and discusstheinvestigation. Pamela
Dilworth said that Doyl etold them he had discovered that Phillip Dilworth
had fallen at the Livingstone Hotel. Pamela Dilworth said that she told
Doylethat it was not the logical route for Phillip to follow home and that
hisinjurieswere not consistent with thefall described by Doyle. Shealso
told the Commission that she was struck by the fact that Doyle“... didn’t
know anything about Kim [Wigging] either, he didn’t know who she was
at al.”*® This suggests the meeting occurred prior to Doyle taking the
statement from Kim Wiggins on 19 March 1987 which was consistent
with the statements of Tanswell, Mitchell, Semenak and Peterson. Doyle
could offer no explanation as to why Wiggins statement was taken so
long after the others.*®

Pamela Dilworth states that she attended the first day of the Inquest on 16
April 1987 and, asaresult of her concerns about the conduct of the police,
shewent to the Oxford Tavern and took some samplesof gravel by reaching
under the gate at the rear of the Hotel in Crystal Street. She retained the
samples for some years thereafter. The samples are of limited probative

4% pIC Transcript, U Bramann, 12 June 2001, pp. 981-983.
47 PIC Transcript, P J Dilworth, 20 November 2000, p. 51.
48 p|C Transcript, P J Dilworth, 20 November 2000, p. 53.
49 pIC Transcript, A R Doyle, 12 June 2001, p. 942.
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value as they were taken from an area different to the courtyard in which
the alleged violence towards Dilworth took place. It would seem that
there may have been construction work taking place as she describes* piles
of sand” in the area where she took the samples from under the gate.

Following the conclusion of the Inquest, on 8 September 1987 Pamela
Dilworth recovered a message on the answering machine at her place of
business to the effect that Tanswell had killed her brother. She said that
she contacted Doyle who cameto her shop and she gave him acopy of the
tape. She said that Doyle said that cranks often act in that manner after
publicity.>® Doyle gave evidence that he can remember vaguely being
told of the anonymous phone call after the Inquest. He stated that:5

... | would have just heard al of the evidence given to the effect that a
fight didn’t take place involving Tanswell and that the doctor had said
that no fight had taken place. So | don't think | would have treated it
with alot of kudos, but | can’'t actually remember a lot about what |
thought at that time.

Hewent on to say that asfar as hewas concerned the witnesses he heard at
the Inquest “wereall telling thetruth” > Doyletook no further action asa
result of the anonymous phone call.

In circumstances to be canvassed more fully in Chapter 5, Gary Keith
Mitchell, the bar manager on duty at the time of Dilworth’sremoval from
the Oxford Tavern, was shot on 18 August 1988. Hetold investigators at
the timethat he could not identify the person who shot him. However, on
24 November 1989 he attended Burwood Police Station and spoke to
Detective Sergeant Harborne, one of the investigators into his shooting,
and named Tanswell as being responsiblefor hisshooting. He also named
Tanswell asbeing responsible for Dilworth’sdeath. The provision of that
information led to the investigation by Detective Sergeants Hollis and
McLennan.

Hollis and McLennan took a statement from Mitchell in Armidale on 5
December 1989 in which Mitchell said that he had perjured himself whilst
giving evidence at the Inquest. Mitchell stated that the true circumstances
were that Tanswell had dragged Dilworth out into the courtyard adjacent
to Rita's Restaurant and thrown him down the steps onto the concrete
floor where he proceeded to kick Dilworth in the head. He said that
Dilworth was rendered unconscious and that Tanswell proceeded to hose
Dilworthwith water before putting himin the Hotel courtesy busto remove

50 p|C Transcript, P J Dilworth, 20 November 2000, p. 54.
51 PIC Transcript, P ] Dilworth, 20 November 2000, p. 56.
52" p|C Transcript, A R Doyle, 12 June 2001, p. 953.
53 PIC Transcript, A R Doyle, 12 June 2001, p. 953.
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him from the premises. He said that approximately half an hour later
Tanswell returned and washed blood from the busand from the areain the
courtyard where Dilworth had fallen. Mitchell said that the courtyard area
was rough at the time because workmen were digging it up. He said that
after it wasknown that Dilworth had died, Tanswell told himto see Doyle
at the Police Station in order to make a statement, and Tanswell told him
what to say. He also stated that Gary Peterson, a patron of the Oxford
Tavern, told him before the Inquest that he had been nowhere near the
Hotel but was going to give evidence on behalf of hisfriend, Tanswell. In
the statement of 5 December 1989, Mitchell said that ever since the death
of Dilworth he had been disgusted with himself but didn’t know who to
turnto as Tanswell had alot of contacts and he did not know who he could
trust.> Mitchell repeated the substance of these allegationsin hisevidence
before the Victims' Compensation Tribunal on 2 September 1992, and
to hissolicitor, Michael John Commins, who acted for Mitchell inworkers
compensation proceedings brought by him against Tanswell in relation to
the shooting on 18 August 1988.%

Mitchell also provided Detectives Hollis and M cL ennan with a statement
on 6 December 1989 in relation to his shooting on 18 August 1988. In
that statement he said that he recognised the voice of the person who shot
him as being Tanswell and was then able to identify him as he walked
away. When interviewed about that matter on 6 December 1989, he said
that bad feeling had devel oped between himself and Tanswell over the six
months preceding the shooting, concerning the need to comply with
licensing laws and all egations of petty cash shortages, for which Tanswell
blamed Mitchell.>

In circumstances to be canvassed more fully in Chapter 6, Mitchell died
on 24 March 1996. Mitchell’s death was reported in the newspaper, and
as a result Kim Wiggins, who had previoudly stated that Tanswell had
nothing to dowith Dilworth’s death, made atelephone call to policealeging
that Tanswell was in fact responsible for Dilworth’s death. Wiggins
repeated the substance of her allegations in evidence before the
Commission. She said that in October 1986 she was involved in amotor
vehicle accident when she was driving and Tanswell was a passenger in
thevehicle. Following the accident, shewas breathalysed and returned an
alcohol reading of 0.18. She said that the incident became the subject of
remarks by Dilworth in the Hotel with the result that Mitchell telephoned
Tanswell who cameto the Hotel. She said that Dilworth then said that he
would tell Tanswell’s wife about the relationship between Tanswell and

54 PIC Exhibit 17.
55 PIC Exhibit 20.
56 p|IC Exhibit 82.
57 PIC Exhibit 3.
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Wiggins, whereupon Tanswell lost his temper and ran Dilworth into a
cigarette machine before taking him out into the courtyard and hitting
Dilworth around the head. She said that Tanswell later returned into the
Hotel and his shirt was wet.® She gave evidence that subsequently
Tanswell organised statements to be given in order to conceal the truth
about what had taken place. Wigginssaid that shewastold by the Manager,
Ray Cochran, that she should go to the Police Station to make her statement
and that she then made a statement to Doyle on 19 March 1997. She said
that the evidence she gave to the Coroner was false.>®

On 17 December 1991 Peterson was interviewed by Detective Sergeants
Hollisand McLennan, who were belatedly pursuing the all egations made
by Mitchell on5 December 1989. Peterson repeated the account givenin
his statement of 19 December 1986.°° He was also interviewed by
Detectives Lenon and Jamesin the course of their investigation on 2 July
1996 and repeated that account. Approximately two weeks after that
interview he was contacted by Tanswell and, upon informing Tanswell of
his most recent interview, Tanswell said that he would come to Sydney to
meet him. He was subsequently taken by Tanswell to meet a solicitor,
Trevor Nyman, to whom he complained about the behaviour of the police.
He said in evidence before the Commission that he no longer had a
complaint about the manner of the interview. He said that the complaint
had been made with the intention to “ stop the police or get the police off
the case”.%

Peterson was arrested on 12 September 1997 and charged with conspiracy
to pervert the course of justice in relation to his evidence regarding
Dilworth’s death. When interviewed on that day he admitted that his
previous evidence was false and that on the day in question he was not at
theHotel. On 16 September 1997 Peterson made a statement confirming
the account given during the interview after his arrest. In the statement,
Peterson also referred to the fact that the courtyard surface at the Oxford
Tavern was broken concrete at the time and that afterwards the area was
filled.®

Peterson gave evidence before the Commission that the statement made
by him to Petersham Police in 1986 was false in that he had not been
anywhere near the Hotel at the time of the incident. He said that he had
been approached by Tanswell to make a statement to the effect that he had
seen Dilworth leave the Hotel in a certain direction, so he went to the
police and gave astatement to that effect. Hesaid that helied when giving

58 p|C Transcript, K D Wiggins, 20 November 2000, p. 66.

59 PIC Transcript, K D Wiggins, 20 November 2000, p. 69.

60 p|C Transcript, G W Peterson, 21 November 2000, p. 116; PIC Exhibit 5.
61 p|c Transcript, G W Peterson, 21 November 2000, p. 118.

62 p|C Transcript, G W Peterson, 21 November 2000, p. 119; PIC Exhibit 5.
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evidence at the Inquest.®® He said that |ater, when he was on Tanswell’s
yacht at Port Stephens, Kim Wiggins told him that Dilworth had been
bashed and run into a cigarette machine and thrown off some steps into
the courtyard. He said that previously he had not been aware of what had
happened to Dilworth and thought it was a“ harmless statement and | was
doing a mate afavour” .

As mentioned previously, Alexander Edward Davidson made three
statements to Petersham Police in relation to the events in the Oxford
Tavern on 14 December 1986, and also gave evidence at the Inquest. By
the time of the investigation by Detectives Lenon and James, Davidson
was residing in Scotland and arrangements were made for him to make a
statement to Grampian Police. In a statement dated 27 November 1996,
Davidson repeated his earlier account of Semenak and Tanswell dragging
Dilworth out of the bar into the lounge/restaurant area. He said that he
started to walk towards the restaurant when Tanswell re-entered the bar
and assured him that Dilworth would get home safely. He also said that a
couple of minutes later he again went to the restaurant and saw nobody
apart from“an old man who wassitting on hisown at atable” . Detectives
Lenon and Jamesl|ater interviewed Davidson in Scotland on 27 November
1996 and questioned him at length. The version given by Davidson was
substantially the same. He said that his first statement was “a complete
pack of lies” but he could offer no excuse for making that statement. He
said that the second statement was substantially the truth. He also said
that when at the Inquest he heard the evidence of other witnessesfrom the
Hotel to the effect that Dilworth had been escorted out into Crystal Street.
He knew that evidence was false, but simply answered the questions that
were put to him.® He also said that the surface of the courtyard was an
off-whitegravel.®

Lisa Gai Selby (now Mrs Lisa Van Woudenberg) was a bar attendant
working in the Oxford Tavern on 14 December 1996. On 7 February
1997 Detectives Lenon and James established her whereabouts and she
attended Parramatta Poli ce Station and made a statement the sameday. In
that statement she said that she could recall that on the night in question
Tanswell cameinto the bar, approached Dilworth and started arguing with
him about something to do with Tanswell’swife. Inthe statement shesaid
that she saw Tanswell start punching Dilworth and they then moved out of
her sight through the doors towards Rita's Restaurant where she could
hear noises asif the fight was continuing. She stated that some minutes
later Tanswell came back into the bar area and she noticed that he had a

63 pIC Transcript, G W Peterson, 21 November 2000, pp. 111-114.
6 pIC Transcript, G W Peterson, 21 November 2000, p. 116.

85 pIC Exhibit 23.

86 pIC Exhibit 24.
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small amount of blood on his shirt. She said that she went home and told
her mother what had happened. She said also that she had never been
spoken to by police in relation to the incident and later |eft the Hotel and
obtained a job elsewhere. Three days after making the statement on 7
February 1997, Selby contacted the detectives and said she wanted to
withdraw it. Therefollowed anumber of allegations about the conduct of
the police to the effect that words had been put in her mouth and that she
had been pressured into making the statement.

Prior to the committal proceedings against Tanswell and Semenak, Lisa
Selby conferred with Ms Janis Watson-Woods of the Office of the DPP
and said that she wished to retract her statement. Asaresult she was not
called at the committal proceedings. She gave evidence that she wanted
to retract her statement because she had been “very pressured, over along
period of time” in order to make the statement.® She was summonsed
before the Crime Commission in 1999 and eventually produced afurther
statement with the assistance of her solicitor in which she said that her
recollection of the events was that during the shift on 14 December 1986,
the following events occurred:®

b. During my shift | saw apersonwho | believed to be Mal Tanswell
(the Licensee) hit another personwho | believed to be Phil Dilworth
more than once.

c. The person was dragged to another room.

d. | did not pay any special attention to this fight as there were so
many fights in the Tavern that | had witnessed during my
employment there.

e. Sometimelater | saw Tanswell return to the Bar areaof the Tavern
where | wasworking and | recollect seeinghiminthearea. Hedid
not say anything to me and | continued my work.

3.50 When giving evidence to this Commission, Lisa Selby adhered to the

substance of that statement.™

ASSESSMENT OF EVIDENCE OBTAINED AFTER CORONER’S
INQUEST

351

During the committal proceedingsagainst Tanswell and Semenak, Wiggins
and Peterson were called aswitnessesfor the prosecution and the statement
of Mitchell of 5 December 1989 was tendered. Davidson also gave

68 p|C Transcript, L Van Woudenberg, 22 November 2000, p. 220.
8 PIC Exhibit 26.
0 pc Transcript, L Van Woudenberg, 22 November 2000, p. 228.
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evidence on behalf of the prosecution. The Magistrate found that the credit
of Wiggins had been undermined and her central evidence asto the events
in Rita's Restaurant and the courtyard was either not supported or
contradicted. The Magistrate came to a similar view in relation to the
evidence of Peterson. It wasa so noted that Mitchell’ sversion had changed
and that he was not available for cross-examination. The Magistrate
therefore ruled that she could not form the opinion that there was a
reasonabl e prospect that ajury would convict Tanswell and Semenak and
they were discharged pursuant to section 41(6) of the Justices Act 1902.

Given that the scope and purpose of the Commission’s inquiry was to
investigate whether there was any police misconduct in the investigation
into Dilworth’sdeath, it isnot appropriate to embark upon an independent
assessment of the evidence given on behalf of the prosecution at the
committal proceedings, or of the Magistrate’sopinion of it. Itissufficient,
for the purposes of understanding the basis upon which the Magistrate
ruled, to note that it was nearly 10 years after the event in the case of
Wiggins, and nearly 11 years for Peterson, before the key prosecution
witnesses made statements incriminating Tanswell and Semenak, having
previously given statements and evidence to the contrary. Davidson had
never been a good witness and did little to assist the prosecution case.
None of theversionswere consistent in their detail, although their general
effect was ssimilar. Mitchell was, of course, deceased. In addition, the
Magistrate noted that a number of witnesses were not called including
Lisa Selby, Ray Cochran and Detective Inspector Doyle. In the
circumstances, there was clearly areasonable basisfor the decision by the
Magistrate.

However, had Lisa Selby’s statement of 29 October 1999 been available
to the prosecution, the outcome of the proceedings may have been different.
She would have been an independent witness, confirming the fact of a
fight in the Hotel prior to Dilworth’'s death, without a prior inconsistent
statement closein timeto the events. Even allowing for the fact that she
wished to withdraw the statement she made to Detective Lenon, evidence
to the effect of the contents of her later statement may well have been
enough to transform the prosecution case, at least for the purpose of the
defendants being committed for trial. Inany event, what issignificant for
the purpose of the Commission’sinquiry isthat subsequent investigations
were able to gather a substantial body of evidence to explain Dilworth’s
injuries and to enable proceedings to be commenced, which the original
investigation by Petersham Police had failed to do.

It is not a matter for the Commission to form an opinion concerning the
circumstances in which Dilworth suffered hisfatal injuries.
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INADEQUACIES AND IMPROPER CONDUCT IN THE
INVESTIGATION BY PETERSHAM POLICE
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It is important to consider why the original investigation by Petersham
Police failed to obtain evidence of the type that was later gathered. Itis
implicitintheaccountslater given by Mitchell, Wigginsand Peterson that
shortly after Dilworth’sdeath, Tanswell orchestrated fal se accounts of the
circumstances surrounding Dilworth’sexit from the Hotel on 14 December
1986 to be given by those involved. None of the versions subsequently
given specifically alleged that any police officer was a party to that
arrangement. In his statement of 5 December 1989, Mitchell aleged that
Tanswell told him that Doyle wanted them to give a statement. Mitchell
alleged that Tanswell told him what to say in the statement. He said that
Tanswell was present when he made his statement but just sat there while
hetold the story that Tanswell had previously given him.”* Similarly both
Wiggins and Peterson have alleged that Tanswell told them what to say
before they provided statements to Doyle. In their evidence, neither
Wiggins nor Peterson stated that Doyle was a party to any arrangement to
make fal se statementsto be provided to the Coroner. Consistent with that
situation isthe evidence indicating that the friendship between Doyle and
Tanswell did not seem to develop until after Dilworth’s death. Wiggins
said as much in her first statement of 2 May 1996 and in her evidence.”

Both Tanswell and Doyle have given evidence to the same effect. No
other officer is the subject of any adverse reference in the statements or
evidence of Mitchell, Wiggins or Peterson.

Notwithstanding the absence of evidence of any corrupt relationship
involving Doyle or any other police, there are matters which generate
serious concerns about the police investigation. Responsibility for any
shortcomingsin theinvestigation must rest with Doyle. Despite hisdenial
of supervisory responsibility, it is clear that he became involved because
of hisown concernsover the ability of Hanrahan to adequately preparethe
matter for the Coroner:™

Q. Weas there some reason why Sergeant Hanrahan could not have
completed that task.

A. WA, Sergeant Hanrahan didn’t display much confidencein himself
in relation to putting this matter before the Coroner’s Court. He
didn't have alot of experience, he told me, in taking statements
from people. | said “Ohwell, I'll help him, I'll get some help for
him”,

L PIC Exhibit16.
2. pIC Exhibit 62; PIC Transcript, K D Wiggins, 20 November 2000, p. 73.
73 PIC Transcript, A R Doyle, 12 June 2001, p. 904.
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3. INVESTIGATION BY PETERSHAM PoLIce INTO DEATH oF DitwoRTH

Later Doyle also said:™

Q. But you took over theinvestigation, didn’t you?
A. Nol didn't.

Q. Youtook statements?
A. [Itook acoupleof statementsto help out because there was nobody
else there at the time probably.

Q. You prepared astatement to go the coroner providing overview —
A. Asummary of the other statements - an overview, that’sright.

Notwithstanding hisdenia of being the officer in charge of theinvestigation
Doyle made the following concession: ™

Q. Didn't that place the responsibility on you to ensure that the
investigation was fully and thoroughly conducted —

A. Itwould have been my - that wasmy job. | had to do that sort of
thing in normal investigations, not just that one - al of them.

From the time that Hanrahan approached Doyle for assistance, it is clear
that all statements were taken by Doyle or detectives working under his
supervision. Doyle was also the first witness at the Inquest and assumed
the position of spokesperson for theinvestigation. Doyle saidin evidence
before the Commission that before the Inquest he had attended the Oxford
Tavern and spoken to witnesses including Tanswell, Mitchell, Wiggins
and Cochran, the night manager of the Hotel. He said that he explained to
them the procedures of the Coroner’s Court, but did not discussthe evidence
they would give. Although he could not remember clearly, he conceded
that he may have driven some of them to the court and back again at the
end of the day.

ASSESSMENT OF RESPONSIBILITY FOR THE INITIAL
INVESTIGATION INTO DILWORTH'’S DEATH

3.61

Based upon the evidence referred to above, the Commission is of the
opinion that Doyle was responsible for the initial investigation into
Dilworth’s death.

74 PIC Transcript, A R Doyle, 12 June 2001, p. 911.
S PIC Transcript, A R Doyle, 12 June 2001, p. 912.
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3.62

3.63

3.64

At the Inquest Doyle actively advanced the hypothesis that Dilworth
suffered hisinjuriesinthe car park of the Livingstone Hotel. In particular,
during cross-examination he gave the following evidence: "

Q. Now itisyour hypothesisisit not that he'sfallen over alow fence
and then flipped backwards and hit his head?

A. Not, no he'sfallen over asmall retaining, concrete type retaining
wall and theinjuries seem to look, according to thedoctors, similar
to him diding over that retaining wall and perhaps hitting hishead,
but he could’ ve fallen anumber of timestoo, from his staggering
and all that sort of thing.

Doyle never considered Tanswell or anyone from the Oxford Tavern asa
suspect, notwithstanding that:

e JulieCreesaidthat, upon hisarrival at their home, Dilworth said that
he had been in afight;

e the second statement of Davidson of 17 December 1986 referred to
Dilworth being removed from the Hotel after being placed in a
headl ock;

o the hypothesis of the fall in the car park was not consistent with the
injuries suffered by Dilworth, which included injuries to the front of
hislegs and afracture to the top rear of hisskull; and

¢ inTanswell’sstatement taken by Doyle on 19 December 1986 Tanswell
stated that Dilworth had abrasions to his legs in the vicinity of his
shinsand kneeswhen hewasin the Oxford Tavern prior to hisremoval
and that Dilworth was wet when he |eft the hotel.

Then, at the Inquest, the following factors emerged which should have
caused further objective appraisal of the car park fall hypothesis:

e Davidson gaveevidencethat the subject of the abuse between Mitchell
and Wiggins was a motor vehicle accident in which Wiggins and
Tanswell were both involved;

e Davidson gave evidence that Dilworth was in fact removed from the
rear door of the bar, not the door onto Crystal Street;

e Julie Cree said that the clothing of Dilworth was wet when he arrived
home although it did not rain until sometime afterwards,

76 pIC Exhibit 1.
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the statementstaken by Doylefrom the withesses were of poor quality
in that they failed to name the participants in the activity described;”
and

Doyl€e sfailed toidentify and interview any other witnessesto theevents
in the Oxford Tavern apart from those arranged by Tanswell, and
Davidson who had already been interviewed by Hanrahan.

Despite the absence of direct evidence that Doyle was involved in any
arrangement to conceal the circumstancesin which Dilworth wasinjured,
it is conceivable that the withesses may have been unaware of hisrole.
Therearea so general circumstances surrounding Doyl€e' sinvolvement in
the investigation that warrant close scrutiny of his conduct. Those
circumstancesare:

the general background of a close relationship between Petersham
Police and the Oxford Tavern, particularly with Tanswell and including
the regular supply of freeliquor;

Doyle’'s endorsement of an explanation for Dilworth’s injuries which
was of little merit;

Doyle' sfaillureto explore any aternative explanation despite theleads
referred to in the evidence described above;

the fact that Doyle recorded the statements of each of the witnesses
who later claimed to be partiesto the arrangement to conceal the facts
of the circumstances in which Dilworth was removed from the Hotel,
whereas statementsfrom other witnessesweretaken by other detectives,

the development of a friendship between Doyle and Tanswell,
particularly during the period when the Inquest had not concluded,
and

Doyl€e's later involvement in providing an alibi with respect to the
shooting of Mitchell and inrelation to Wiggins complaint concerning
thereceipt of theransom letters, as described morefully in Chapter 6.

Onthe other hand, there are other circumstancesthat diminish the adverse
inferences to be drawn from those matters. At the Inquest Dr Lawrence
expressed his opinion that none of the injuries he had seen on Dilworth’s
body looked consistent with being hit with afist,”® which was generally

T p|IC Exhibit 1.
78 pIC Exhibit 1.
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consistent with Doyl€e's evidence. The facts were ventilated before the
Coroner who made an open finding, but which included the observation
that:™

The Hotelier and his staff and other people in the Hotel have been
examined closely and certainly thereisaconflict on anumber of points
for example by which door heleft and whether hewasin aheadlock or
not. Really all that doesn’t assist the Court as to the manner of the
death certainly the relatives would be concerned and the Court will be
concerned about the manner in which hewas made to leave the Hotel.
The evidence is overwhelming that he was simply escorted from the
premises.

3.67 The Coroner made no request for any further enquiries to be made.

ASSESSMENT OF THE CONDUCT OF DOYLE IN THE
INVESTIGATION OF DILWORTH'’S DEATH

3.68 In the circumstances, the Commission is of the view that the conduct of
Doyle in relation to the investigation of Dilworth’s death was not
misconduct. As an investigation by an experienced detective, it was
deficient in terms of vigour and skill, but not so deficient as to constitute
misconduct.

ASSESSMENT OF THE CONDUCT OF HANRAHAN IN THE
INVESTIGATION OF DILWORTH’S DEATH

3.69 Onthebasisthat Doyle assumed responsibility for the investigation from
about 18 December 1986, and in the absence of any evidence of apersonal
relationship with Tanswell, the involvement of Hanrahan in the
investigation does not attract the same suspicion. While he aso endorsed
the same flawed case theory of the car park fall in his statement and at the
Inquest, there is insufficient evidence upon which his conduct can be
assessed as misconduct.

9 pIC Exhibit 1.
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4. THE SEARCH OF THE PREMISES OF GARY
MITCHELL ON 10 FEBRUARY 1988 AND HIS
CONSEQUENT ARREST

4.1 At approximately 6:40 am on 12 February 1988, three police officers

attended Garry Mitchell’sflat at Concord. According totheevidencegiven
to the Commission by two of the police officers, they wereinvited to search
the premises by Mitchell. The officers located a paper towel dispenser
which they suspected was stolen. Mitchell was arrested and taken to
Petersham Police Station where he was charged with an offence of having
property in his possession that might reasonably be suspected of being
stolen, or otherwise unlawfully obtained, pursuant to section 527C of the
Crimes Act 1900.

THE REASON FOR THE ATTENDANCE AT MITCHELL'S
PREMISES

4.2

4.3

The officers who attended Mitchell’s premises were former Detective
Sergeant John Davidson, former Detective Constable Alan Conwell and
former Detective Senior Constable Tony Crowley. Davidson wasthe most
senior of the officers who attended and Conwell the most junior. The
officersat that time were attached to the Breaking Squad, which was part
of the Investigative Group South. The Breaking Squad principally
investigated organised large scal e thefts.®

Mitchell provided thefollowing informationin relation to the search when
interviewed at Armidale on 6 December 1989 in connection with the
circumstances of his shooting on 18 August 1988:8

Q.33 Did you have any further arguments with Malcolm
TANSWELL?

A. He kept blaming me for shortagesin money in the petty cash.
It had never happened in the previous 2% years. Also he
changed my hours of work and | was to work and [sic] extra
five hours on a Sunday for no extra pay. Also a Detective
Sergeant Davidson from the Breaking Squad arrived at my
house at 6.00am one morning looking for [TC]. They claimed
shewasin possession of drugs. | saidthere’'snoway shelives
here. They searched my house and charged mewith possession
of ahand towel the property of Telecom to the value of $10
and | believe Malcolm TANSWEL L was behind this.

80 p|C Transcript, ] S Davidson, 23 November 2000, pp. 385-386.
81 p|C Exhibit 15.

PoLice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION PELICAN 35



4. SeArRcH OF Premises oF MITCHELL & His CONSEQUENT ARREST

4.4

4.5

4.6

4.7

Q.34  Can you tell me why you have come forward with this
information at this time?

A. Initially | wasfrightened of Malcolm TANSWELL becausel
know he has a lot of contacts. | spoke with Detective
JOACHIM and he was no help and then | tried to contact
Detective HARBOURNE [sic] on numerous occasions by
telephone and personally and | spoke with HARBOURNE
[sic] theday | spoke with you fellows.

According to former Detective Davidson, the reason for attending
Mitchell’s premises was as follows: 8

I’ d been asked, or told information by another officer from Penrith that
the man there, who is Mr. Mitchell had been stealing alcohol from his
place of work, which was the Oxford Tavern at Petersham, and | think
there was also a suggestion that they had - or used drugs or sold drugs
and that he had anillegal immigrant there living with him.

Former Detective Davidson gave evidence that the officer who provided
the information to him was former Sergeant Bill Tunstall,®® and that he
had al so been told that there had been thefts of money from the Hotel and
that Mitchell was a suspect.®* According to Davidson, Tunstall had
indicated that afriend of his owned the Oxford Tavern.®

Former Detective Constable Conwell’s recollection as to the reason why
police attended Mitchell’ s premises on this occasion was similar to that of
Davidson. Conwell’s recollection was that Davidson had received
information that Mitchell was possibly harbouring a woman who was
wanted by the Federa Policefor drug offences, and asan aside, that Mitchell
may have had quantities of liquor at the premises which had been stolen
from the Oxford Tavern.® Conwell’s recollection was that Davidson had
not at that time been in contact with anyone from the Federal Police in
relation to the investigation, and had only been in contact with Tunstall.®’
At thetimethat the police attended Mitchell’s premisesthey had no search
warrant and, unlessinvited to do so, had no power to conduct a search.®
According to Conwell, the search took place after Mitchell had invited the
police into the premises.®

Former Detective Tunstall gave evidence beforethe Commission. He stated
that at the beginning of 1988 he was performing general dutiesat Parramatta
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PIC Transcript, J S Davidson, 23 November 2000, pp. 385-386.
PIC Transcript, J S Davidson, 23 November 2000, p. 385.
PIC Transcript, J S Davidson, 23 November 2000, p. 393.
PIC Transcript, J S Davidson, 23 November 2000, pp 386, 389.
PIC Transcript, A R Conwell, 28 November 2000, p. 591.
PIC Transcript, A R Conwell, 28 November 2000, pp. 592-593.
PIC Transcript, A R Conwell, 28 November 2000, p. 592.
PIC Transcript, A R Conwell, 28 November 2000, pp. 592; 596.
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Police Station and held the rank of Sergeant.® He came to be engaged by
aprivateinquiry agent called Jack Petford to undertake some surveillance
at the Oxford Tavern and hisrecollection was that he performed the work
for Petford in either 1987 or 1988. Tunstall gave evidence that he had
been engaged by Petford to conduct surveillance of the bar area as the
publican had suspicionsin relation to money shortagesin that area of the
Hotel.2 He had ameeting with the publican on thefirst day that he attended
the Hotel and was specifically told by Tanswell “I’ d like you to keep your
eye on the barman or bar manager”. Tunstall believed he may have been
given the bar manager’s name but had no recollection of the name.*

Tunstall gave evidencethat during hissurveillance of the bar areahe noticed
that when the male barman served, he would frequently do so with an
open till and would not ring up beer sales.** He heard customers call this
person Gary.* He believed he had obtained evidence that a person was
stealing money from the Hotel.%

Significantly, Tunstall gave evidence that at no time had he discussed his
surveillance observations with other police officers and he specifically
denied discussing his observations with Davidson or Conwell.®” He also
gave evidence that Tanswell was not afriend of hisat the time and that he
had only met him once on the occasion he went to the Oxford Tavern to
conduct surveillance.® Tunstall reported his observations of the Oxford
Tavernto Petford.® It isalso significant that Tunstall specifically recalled
that he was only asked to investigate the possible loss of money from the
bar area. Hewas not briefed to investigate any allegation that liquor was
being stolen from the Hotel, nor did he observe any evidence that liquor
was being stolen.®

Petford al so gave evidence before the Commission. He stated that in 1988
he was alicensed private investigator and that he had been engaged from
time to time by Tanswell since 1975, which pre-dated Tanswell’s
involvement in the Oxford Tavern.’®* He recalled that over a number of
years he was engaged to investigate possible thefts at the Oxford Tavern.
He was asked to conduct surveillance of the bottle shop areafrom timeto

9 p|C Transcript, W Tunstall, 28 November 2000, p. 579.

91 pIC Transcript, W Tunstall, 28 November 2000, p. 580.

92 p|C Transcript, W Tunstall, 28 November 2000, p. 580.

9 PIC Transcript, W Tunstall, 28 November 2000, p. 581.

94 PIC Transcript, M C Tanswell, 28 November 2000, p. 581.

9 pIC Transcript, W Tunstall, 28 November 2000, p. 583.

9 p|C Transcript, W Tunstall, 28 November 2000, pp. 583-584.
% pIC Transcript, W Tunstall, 28 November 2000, pp. 584-586.
9 p|C Transcript, W Tunstall, 28 November 2000, pp. 584, 588.
9 p|C Transcript, W Tunstall, 28 November 2000, p. 583.

100 p|C Transcript, W Tunstall, 28 November 2000, pp. 580, 584-585.
101 p|C Transcript, J L Petford, 28 November 2000, p. 568.
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4.11

4.12

time and also on an occasion to conduct surveillance of the bar area.'%?
The surveillance of the bottle shop areawas in relation to suggestions of
liguor theft. The surveillance of the bottle shop was not in connection
with any suggestion that money was being stolen.’®* He was also asked
by Tanswell to have someone conduct surveillance of the main bar area
due to suspected losses from thetill. He engaged Tunstall to conduct that
surveillance. Hisrecollection wasthat he engaged only Tunstall to carry
out the surveillance of the main bar area. Tunstall reported back to him
and hereported to Tanswell.1** He could not recall the detail of Tunstall’s
reports but recalled that Tunstall had reported that “the bar staff were abit
loose in the way they gave change and served particular clientele.” 1%

Tanswell gave evidencethat herecalled engaging Petford at some point to
investigate“ shortcomings” in cash and stock at the Hotel 1% He could not
recall theyear he engaged Petford and could not recall having met Tunstall.
Tanswell at one point in hisevidenceindicated that he“knew categorically
that [Mitchell] had stolen money,” " but later in his evidence expressed
theview that “1 was narrowing my suspicionsdown to Mitchell.” 1% While
the timing of these beliefs and suspicions concerning Mitchell is alittle
uncertain, it seems clear that they existed in the months prior to Mitchell’s
shooting and coincided with the surveillance activities of Tunstall.

Tanswell gave evidence that he had no recollection of meeting Davidson
and had no recollection of requesting him or other police to search
Mitchell’s premises.’® He claimed that he had been visited by the
“Commonwealth Police” who badly wanted the address for Mitchell or
another person, identified for the purpose of this report as TC.X° It is
unclear from his evidence whether or not he claims to have given the
Federal Police Mitchell’s address. He did not believe he gave Mitchell’s
address to any other police.™™ His recollection was that he possibly told
policethat TC wasliving with Mitchell. 2 If Tanswell had given Mitchell’s
addressto the Australian Federal Police and if they had a genuineinterest
in TC, it isto be expected that the Australian Federal Police would have
pursued theinquiries, not membersof aBreaking Squad of the NSW Police.

102 p|C Transcript, J L Petford, 28 November 2000, p. 569.

103 p|C Transcript, J L Petford, 28 November 2000, p. 570.

104 p|C Transcript, ] L Petford, 28 November 2000, pp. 570-571.
105 p|C Transcript, J L Petford, 28 November 2000, p. 572.

106 p|C Transcript, M C Tanswell, 30 November 2000, p. 853.

107 p|C Transcript, M C Tanswell, 30 November 2000, p. 853.

108 p|C Transcript, M C Tanswell, 30 November 2000, p. 855.

109 p|C Transcript, M C Tanswell, 30 November 2000, pp. 856-857.

110

PIC Transcript, M C Tanswell, 30 November 2000, pp. 857-858; The name of the person TC is subject to a

non-publication order.
111 p|C Transcript, M C Tanswell, 30 November 2000, p. 858.
112 p|C Transcript, M C Tanswell, 30 November 2000, p. 857.
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ASSESSMENT OF TANSWELL'S EVIDENCE

4.13

The Commission does not accept the evidence of Tanswell in relation to
the background of the search of Mitchell’s premises. The Commission
prefersthe evidence of Petford and Tunstall inthat their evidence justifies
the opinion that Mitchell was suspected of removing cash from the Hotel.
That opinion is of some practical significance in the context of the
justification for the search of Mitchell’s premises, asit would beillogical
for policeto search the premisesto locate money, when there was no means
of identifying any particular cash as having been removed or withheld
from the cash registers at the Hotel. That makesit more likely that there
was an ulterior purpose to the search of Mitchell’sresidence.

WHAT OCCURRED DURING AND AFTER THE SEARCH

4.14

4.15

Davidson had little recollection of what occurred while at Mitchell’s
premises. He could not recall if the police had a search warrant that was
executed, or whether or not Mitchell invited them into the premises.**®
His recollection, such as it was, appeared to be based upon Conwell’s
notes of the incident.** He recalled that Mitchell was living in “pretty
destitute circumstances” and that the only liquor found was half a bottle
of Midori melon wine and some flagons of cheap wine. No female was
present at the premises. Herecalled that he had initially been told that the
female was a Fijian, but “it turned out she was a Tongan”.*> Davidson
recalled that a paper towel dispenser was found, and that Mitchell was
arrested inrelation to his possession of it. Mitchell wastaken to Petersham
Police Station where he was charged with * Goodsin Custody’ and granted
bail to subsequently appear in court in relation to the matter.*® Davidson
had no recollection of reporting back to Tunstall in relation to the search
or of carrying out any further investigation in relation to the matter.

Conwell’s evidence about what occurred at the premises was principally
based upon notes contained in his police notebook, which according to his
evidence, he wrote at 8:00 am while at Petersham Police Station.™’
Although the notes purport to record conversations with Mitchell about
the paper towel dispenser, the possession of which was ultimately the
subject of acharge, Mitchell did not sign the notes, nor do they indicate
that Mitchell was offered the opportunity to sign them in order to confirm
their accuracy.® According to Conwell, when Mitchell was spoken to he
was not told of any suggestion that he had stolen liquor or money from the

113 piC Transcript, J S Davidson, 23 November 2000, p. 386.
114 p|C Transcript, 1 S Davidson, 23 November 2000, p. 387.
115 pIC Transcript, 1 S Davidson, 23 November 2000, p. 387.
116 p|C Transcript, I S Davidson, 23 November 2000, pp. 387-388.
117 pIC Transcript, A R Conwell, 28 November 2000, p. 595.
118 piC Transcript, A R Conwell, 28 November 2000, p. 610.
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Hotel, but that police had been told that “a Maori woman is living here,
that she is wanted by the Feds over some drugs she's brought in”.1°
Mitchell is recorded in the notebook as telling the police that a woman
called TC had stayed afew nights at the premisesthree weeks earlier, and
that she had previously worked at the Oxford Tavern. According to the
notebook and Conwell’s evidence, Mitchell invited the police to search
the premises and during the search the paper towel dispenser was found
and the events, previously set out, occurred in relation to the arrest and
charging of Mitchell.

416 Conwell said that Mitchell was arrested rather than summonsed for such a
minor offence because asfar ashewasaware, at that time, people convicted
after appearing pursuant to a summons did not obtain a criminal record,
and it was quicker to arrest and charge rather than to issue a summons.'?°
According to Conwell, Mitchell was taken to Petersham Police Station to
be charged because Mitchell was required to open up the Hotel for the
cleaners.®?t Conwell claimed that after the incident he made an inquiry
with the Federal Police about whether or not they wanted a person by the
name of TC. He claimed to have arecollection that he wastold that there
was no notation of her being awanted person. He could provide no details
asto who he had made the inquiry with at the Federal Police. He had no
recollection of discussing what he had been told by the Federal Police
with Davidson.’? Conwell took out awarrant for Mitchell’s arrest when
he failed to appear at court in response to the charge.?®

ASSESSMENT OF TUNSTALL'S EVIDENCE

4.17 There is a clear conflict between the accounts given by Davidson and
Tunstall as to the source of information concerning the Oxford Tavern
which, on the evidence, was partially responsible for the attendance of
Davidson and Conwell at Mitchell’s premises. In this instance, the
Commission prefersthe account of Tunstall to that of Davidson. According
to Tunstall’sevidence, hewasnot briefed by Petford or Tanswell inrelation
to any allegation that Mitchell may have been stealing liquor from the
Hotel, nor did he observe any evidence to support such an assertion. His
evidence concerning what hewas engaged to do intermsof hissurveillance
duties was confirmed by Petford. While Petford gave evidence that there
were a number of investigations of theft from the Oxford Tavern that he
was engaged in, and that some involved allegations of the theft of stock,
hisevidencewasthat Tunstall was only engaged to investigate the theft of
money. Thereis no evidence that Tunstall knew at the relevant time that

119 p|C Transcript, A R Conwell, 28 November 2000, p. 597.
120 p|C Transcript, A R Conwell, 28 November 2000, p. 603.
121 p|C Transcript, A R Conwell, 28 November 2000, p. 602.
122 p|C Transcript, A R Conwell, 28 November 2000, pp. 605-606.
123 p|C Transcript, A R Conwell, 28 November 2000, p. 604.
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therewere suspicions of Mitchell stealing liquor from theHotel. Whilst it
is not certain that the direct source of the information to Davidson was
Tunstall, it is clear that the result of his investigation into the theft of
money was the purported basis for the search, and that the information
came from Tanswell or someone closely associated with him. This is
particularly so given Tanswell’s evidence that he was clearly talking to
police around thistime about Mitchell and his address and the person TC.

ASSESSMENT OF DAVIDSON AND CONWELL'S EVIDENCE

4.18

4.19

4.20

The circumstances concerning the attendance of the police at Mitchell’s
premises are amatter of concern to the Commission. The Commissionis
of the view that the evidence given by Davidson and Conwell, that one of
the reasons they attended was because Tunstall had told them that there
was a woman staying at the premises who was wanted by the Federal
Police on narcotics offences, isimplausible. Davidson and Conwell were
then working for the Breaking Squad and had no responsibility for the
investigation of State, |et alone Federal, narcotics offences. Even assuming
it could be said there was some legitimacy attached to them carrying out
such an inquiry, they gave no evidence of making any checks with the
Federal Police prior to attending the premises, to determine if what they
claimed to have been told could be confirmed, or whether by attending at
the premises they might compromise an ongoing Federal Police
investigation. 1f what they claimed to have occurred did in fact occur, at
least such limited checkswould usually have been made. At thetimethey
attended the premises they did not have the name of the woman they
claimed they were seeking. They had no search warrant and had no
information which would entitle them to arrest any person found on the
premises or to search the premiseswithout awarrant. The Commissionis
of the opinion that the explanation for the attendance at the premises, in so
far asit was suggested involvement in an investigation of someone they
had been told was wanted by the Federal Police in relation to narcotics
offences, isnot credible.

The Commission does not accept Davidson and Conwell’s explanation
for their search of Mitchell’s premises and regards their evidence to be
unreliable.

The Commission is of the opinion that the police attended the premises at
the instigation of Tanswell or someone closely associated with him.
Whether it wasto investigate Tanswell’s suspicionsin relation to possible
theftsby Mitchell or for some other reason remainsunclear. What isclear
is that this incident is a further example of the relationship that existed
between police and Tanswell during the time that he was the licensee of
the Oxford Tavern. Itisalso clear that theincident reflected adeterioration
in the relationship between Tanswell and Mitchell after the conclusion of
the Inquest.
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5.

THE INVESTIGATION BY BURWOOD
DETECTIVES OF THE SHOOTING OF GARY
MITCHELL

SIGNIFICANT EVENTS IN THE INVESTIGATION

5.1

5.2

5.3

On the evening of 18 August 1988 Gary Keith Mitchell was shot in the
groin outside his home at Concord. The initia investigation from that
date to 24 November 1989 was conducted by Burwood Detectives and
wasled by former Detective Sergeant Roger Harborne and former Detective
Senior Constable David Joachim.

The evidence adduced before the Commission indicates that the shooting
took place at around 8:45 pm after Mitchell had walked down the driveway
to his flat.®®* It appears that the first police on the scene were Sergeant
Mitchell and Constables Burling, Lamberton and Caruana. Within ashort
period of time, theinvestigation of the shooting wastaken over by Burwood
Detectives. Former Detective Constables Frazer and Bruce from Burwood
Detectives attended the scene prior to ambulance officers taking Mitchell
to hospital. Detective Frazer recorded in hisnotebook that he attended the
scene around 9:14 pm.1%

Detective Frazer gave evidence before the Commission. Hisrecollection
of his involvement in the investigation was poor and substantially
dependent upon what he had recorded in his duty book and notebook.
Detectives Frazer and Bruce, after making initial inquiries at the scene,
attended Mitchell at Concord Hospital. Detective Frazer’s notebook
indicated that during the initial attendance at the scene he ascertained that
the shooting had occurred around 8:45 pm, that the victim’'s name was
Gary Mitchell and that there was a witness, Len Beecheno, a neighbour
who lived in another flat in Mitchell’s building. According to Detective
Frazer’s notebook, when heinitially arrived at the scene Mitchell was on
the ambulance stretcher in the street. The notebook suggests that the
ambulance officers had found Mitchell sitting on the front fence of the
property. Mitchell arrived at Concord Hospital at approximately 9:25 pm.
Detectives Frazer and Bruce spoke to him at the hospital and Mitchell
indicated that his assailant had said to him, before he was shot, “Oxford
Tavern mate”. He said that the gun had been along barrelled weapon and
at one point the gun had jammed. Mitchell also reported that after hewas
shot he heard a car drive off.

124 p|C Exhibits 12, 33.
125 p|C Exhibit 35.
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5.4

5.5

5.6

5.7

After speaking to Mitchell at the hospital, Detective Frazer returned to the
scene of the shooting and conferred with officers from the Crime Scene
Unit who were in attendance. He also conducted a search of Mitchell’s
flat and spoke to Beecheno. He conveyed Beecheno to Burwood Police
Station and obtained a statement from him before returning to the scene.
Detective Frazer’s notebook also indicated that he wastold by Mitchell at
some point during the evening that at about 9:30pm on the evening prior
to the shooting, two women who “looked dark” knocked on Mitchell’s
door wanting to use the phone astheir car had broken down. Mitchell had
not allowed them to do so. They came back an hour later swearing and
again were not allowed in.'?

Detective Frazer’s notebook further recordsthat at 12:10 am on 19 August
1988 he spoke to Tanswell and the “big guy” from the Oxford Tavern
although the notebook does not record what, if anything, he was told by
either of those persons.’?”  In his evidence before the Commission Detective
Frazer could not remember the name of the “big guy”, where he spoke to
them or why.1?®

The statement taken from Beecheno by Detective Frazer has not been
produced to the Commission and Detective Frazer could not remember
any of its contents.’*® Beecheno gave evidence before the Commission
and confirmed that he had made a statement at Burwood Police Station on
the evening of theincident athough he had no recollection of what hetold
the police in the statement.*** He did not believe that he told the police
anything that Mitchell may havetold him identifying hisassailant. On 13
January 2000 Beecheno provided astatement in which he said that Mitchell
had told him on the night of the shooting that the person who shot him
“wasmy bossMal Tandy (sic)”.® In hisevidence beforethe Commission
he was of the view that this conversation took place three or four months
after the shooting.

Detective Frazer’s recollection was that he had no further involvement in
theinvestigation after the night of the shooting and the responsibility for
the investigation was that of Detective Harborne and Joachim, both of
whom gave evidence before the Commission.*®? Detective Harborne was
the senior officer and in charge of the investigation. According to
Harborne's evidence and his duty book for that time, he was recalled to
duty at 11:30 pm on 18 August 1988 and conferred with Detectives Joachim,

126 p|C Exhibit 35.

127 p|C Exhibit 35.

128 p|C Transcript, ] R Frazer, 27 November 2000, pp. 484-485.

129 p|C Transcript, I R Frazer, 27 November 2000, p. 485.

130 p|C Transcript, L D Beecheno, 27 November 2000, pp. 422-423.
131 p|C Exhibit 32.

132 p|C Transcript, I R Frazer, 27 November 2000, pp. 481, 485.
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Bruce and Frazer. He and Detective Joachim attended the Oxford Tavern
and then attended upon Tanswell at his residence. When they arrived at
Tanswell’s premisesit appeared that someone from the Hotel had contacted
himand hewasexpecting them.**® Harborne had met Tanswell on anumber
of prior occasionsin asocia context while performing relieving work at
Petersham Detectivesin 1982 and 1983.1%* Neither Detective Harborne
or Joachim took notes of the meeting with Tanswell and their recollections
of what was said by him were vague. They both recalled having a beer
with Tanswell. According to Harborne, Tanswell was asked where he had
been on the evening of the shooting. Tanswell told Harborne that he had
been out with “hiswifeor hisgirlfriend, with Allan Doyle and hiswife” 1%
According to Harborne, Tanswell was not a suspect at that time and he
was endeavouring to locate a relative of Mitchell.»* Joachim had seen
Tanswell prior to the night of the shooting as he had been to the Oxford
Taverninrelationto other inquiriesand had attended apolice socia function
there. ™™’

According to the duty books of Harborne and Joachim, which areidentical
in this respect, after attending upon Tanswell they returned to the station
at about 4:00 am. They then conducted inquiriesinto Mitchell’santecedents
and hisassociates and discussed the matter with Detective Senior Sergeant
Mathews and Detective Sergeant Walsh who were first and second in
command at Burwood Detectives. According to Joachim, at that time
they had a vague description of a possible suspect from one of the other
police officers, presumably Frazer, and were aware that Mitchell had said
that his assailant had referred to the Oxford Tavern. This generated a
suspicion that someone connected with the Oxford Tavern may have been
responsiblefor the shooting.’® The duty books also indicate that inquiries
were made of the hospital regarding Mitchell’s condition. According to
Joachim’s recollection, they did not speak to Mitchell on this occasion
and only spoke to the doctors concerned.

According to the duty books, Harborne and Joachim did not attend the
scene until 7:00 am on 19 August 1988, some 10 hours after the shooting.
Harborne gave evidence that he believed he had attended the scene during
the night but there is no entry in his duty book, or that of Joachim, to
indicate that they did attend prior to 7:00 am the next morning. Harborne
had no recollection of a ‘doorknock’ being conducted in the area.*
Joachim gave evidencethat he thought that Detective Frazer had organised

133 p|C Transcript, R A Harborne, 28 November 2000, p. 627.

134 p|C Transcript, R A Harborne, 28 November 2000, p. 625.

135 p|C Transcript, R A Harborne, 28 November 2000, p. 627.

136 p|C Transcript, R A Harborne, 28 November 2000, pp. 627-628.
137 p|C Transcript, D L Joachim, 27 November 2000, p. 435.

138 p|C Transcript, D L Joachim, 27 November 2000, pp. 437-438.
139 p|C Transcript, R A Harborne, 28 November 2000, p. 629.
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one,*? although Frazer gave no evidenceto that effect. No documentation
was avail ableto establish whether or not adoorknock was carried out, and
if so what the results were.

510 At 9:30 am on 19 August 1988, Detective Harborne, Detective Senior

Sergeant Mathews and Detective Walsh attended Concord Hospital and
interviewed Mitchell.* The evidence before the Commission suggests
that Detective Joachim did not attend as he had duties associated with
another matter at that time. Harborne gave evidence that Mitchell gave a
description of the person who shot him and told them that he had heard a
vehicledriving off. 1t doesnot appear that any notes of thisinterview with
Mitchell were made. Harborne gave evidence that, almost from the start
of his inquiries, he formed the impression that Mitchell was not being
frank with the investigators.'*? In evidence before the Commission,
Harborne agreed that it was unusual for three senior detectives to attend
upon avictim of ashooting, but could give no explanation asto why three
detectives attended on thisoccasion. Detective Senior Sergeant Mathews,
who was head of Burwood Detectives at the relevant time, gave evidence
before the Commission concerning his attendance on Mitchell on this
occasion. He had no recollection of the attendance although did not doubt
that it occurred.* He gave evidence that a shooting in Burwood in the
late 1980’s was an extraordinary event.'* The only explanation that he
could offer for his and Walsh's attendance was to assess the resources
required by Harborne for the investigation, and that it was part of his
“leadership style” to attend.'* Notwithstanding, no notes were taken by
any of the detectives of the interview with Mitchell.

5.11 According to Detective Harborne's notebook, after the interview with

Mitchell inthe hospital hereturned to the station, conferred with Detective
Joachim and another officer, and then returned to the crime scene and
spoke to officers there. He then circulated a wireless message regarding
the shooting and the suspect described by Mitchell. Although the text of
the wireless message is not available to the Commission, the ‘ Person of
Interest Report’ prepared by Detective Harborne on 22 August 1988 was
tendered asan exhibit.'* Thisexhibit refersto wireless message 23 on 19
August 1988. The report describes the person sought as being male, 30-
40 years of age, 183 cm tall, solid build, white, wearing adark jacket and
dark jeans.*#
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PIC Transcript, D L Joachim, 27 November 2000, p. 438.
PIC Transcript, R A Harborne, 28 November 2000, p. 629.
PIC Transcript, R A Harborne, 28 November 2000, p. 631.
PIC Transcript, S J Mathews, 13 June 2001, p. 1037.

PIC Transcript, S J Mathews, 13 June 2001, p. 1038.

PIC Transcript, S J Mathews, 13 June 2001, p. 1038.

PIC Exhibit 14.

PIC Exhibit 14.
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In his evidence before the Victims Compensation Tribuna Mitchell said,
in the context of explaining his later disclosure to Harborne of the
circumstances of the shooting, that:14

| explained to him that | didn’t want to tell the police on the morning
they came to see me after the shooting because | recognised some
detectives with him that frequented the Oxford Tavern in the company
of Malcolm Tanswell.

ASSESSMENT OF MATTHEWS’ EVIDENCE

5.13

Although there is no evidence to suggest that Matthews had any contact
with Tanswell prior to the shooting investigation or wasin any way subject
to influence by him, the Commission is of the view that the evidence of
Matthews appearstroubling, particularly in thelight of the broader picture
of Tanswell’s influence with police and Mitchell’s claims of being afraid
to provide police with details of the attack. However, there is no firm
basis upon which an assessment can be made to reject the evidence.

FURTHER EVIDENCE IN RELATION TO HARBORNE AND
JOACHIM’S INVESTIGATION OF THE SHOOTING

5.14

5.15

Detective Harborne's duty book indicates that on 20 August 1988 he was
engaged in further inquiriesin relation to the Mitchell shooting, although
these inquiries are not particularised in the duty book. When Harborne
gave evidence before the Commission he had no recoll ection of what those
dutieswere.*® Harborne gave evidencethat, based on an entry in Detective
Joachim’sduty book, herecalled that on 21 August 1988, he and Detective
Joachim attended Flemington Police Station and spoke to Inspector Allan
Doyleabout the Mitchell shooting. Thereisno record of such an attendance
or discussion with Doyle in Detective Harborne's notebook. Harborne's
recollection was that he went to Flemington specificaly to talk to Doyle
to confirm what Tanswell had said regarding his location on the night of
the shooting. Doyletold him he had been out with Tanswell on that night.
He did not take a statement from Doyle and could not remember if any
notesweretaken of theconversation.™ He did not speak to Doyle' swife. ™™

Joachim'’s recollection of the attendance upon Inspector Doyle at
Flemington was that he was not present for the whole of the conversation
between Harborne and Doyle. He did not take a statement from the
Inspector and did not make any notes of the conversation.’®? Joachim’s

148 p|C Exhibit 20.

149 p|C Transcript, R A Harborne, 28 November 2000, p. 632.
150 p|C Transcript, R A Harborne, 28 November 2000, p. 633.
151 pIC Transcript, R A Harborne, 28 November 2000, p. 634.
152 p|C Transcript, R A Harborne, 28 November 2000, p. 440.
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5.16

5.17

duty book indicated that after speaking to Doyle he spoketo Ray Cochran
in relation to “Oxford Hotel Petersham re threats on Mitchell by anon
maleat 2.40 pm”.**® Joachim’s evidence wasthat he recalled that Cochran
was present at Flemington Police Station when Harborne spoke to Doyle.
Joachim gave evidence that he was not present when Harborne spoke to
Cochran.™ Harborne had no recollection of any meeting with Cochran.™®

Doyle was questioned about his recollection of being spoken to by
Detectives Harborne and Joachim concerning the shooting of Mitchell
and the location of Tanswell on the 18 August 1988. He claimed that he
was not spoken to on 21 August 1988 as that was a Sunday and he never
worked during weekends. He said he had no recollection of ever being
spoken to by Joachim and that he may have been spoken to by Harborne at
sometime, although after 21 August 1988. He had no real recollection of
what was discussed and believed that it was “just chat” 1%

On 22 August 1988 a Police Incident Report was prepared in relation to
the shooting of Mitchell. That report was prepared either by Harborne or
Joachim, and was approved by Senior Sergeant Mathews.’>” Materially
that report indicated that the shooting occurred at about 8:45 pm on 18
August 1988. The report further indicated that before firing at Mitchell
the assailant said “ G’ day mate, Oxford Tavern, hey” and pointed a sawn
off rifle or handgun at the lower part of Mitchell’s body. Four .22 calibre
cartridges were recovered from the crime scene. The report further
indicated that Mitchell was a “punter and sometime SP bookmaker, and
womaniser”, although Mitchell had denied it. The report aso indicated
that at 10:30pm on 20 August 1988, 2:40pm on 21 August 1988 and 8:10
amon 22 August 1988 there had been tel ephone cal I sreceived at the Oxford
Tavern being “further offer(s) of violence” to Mitchell.™® Harborne had
no recollection of theinformation concerning other “ offer(s) of violence”
to Mitchell.**® Joachim had no recollection himself of carrying out any
inquiriesinrelationto thetelephone callsalthough hethought that Detective
Harborne did.’® On 22 August 1988 Detective Harborne completed the
‘Person of Interest Report’ referred to in paragraph 5.11.1% According to
Harborne'sevidence, theinformation contained in the report, that Mitchell
wasapunter and SPBookmaker, camefrom afriend of Harborne's, Morton
Monk, who was a butcher in Burwood.®> He gave evidence that the

153 p|C Exhibit 41.

154 pIC Transcript, D L Joachim, 27 November 2000, p. 445.
155 pIC Transcript, R A Harborne, 28 November 2000, p. 634.
156 p|C Transcript, A R Doyle, 13 June 2000, pp. 967-969.

157 pIC Exhibit 13.

158 p|C Exhibit 13.

159 p|C Transcript, R A Harborne, 28 November 2000, p. 636.
160 p|C Transcript, D L Joachim, 27 November 2000, p. 449.
161 p|C Exhibit 14.

162 p|C Transcript, R A Harborne, 28 November 2000, p. 646.
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information that Mitchell wasa“womaniser” camefrom Mitchdll’ sbrother-
in-law.163

The evidence before the Commission revealed that a day or two after
Mitchell’s shooting he was visited in hospital by Constable Keith
McL achlan and Sergeant Cheeseman from Petersham Police.’® Constable
McL achlan asked Mitchell if he knew who had shot him and Mitchell told
him that he had no idea. Constable McLachlan raised with Mitchell an
incident that had occurred six days prior to the shooting for which he had
attended the Oxford Tavern. On 12 August 1988 Constable McL achlan
and another officer escorted two men from the Oxford Tavern for unruly
behaviour. Both men had abused Mitchell and made “threats that they
were going to get him.”% M cLachlan gave evidence that he brought the
details of the 12 August 1988 incident to the attention of a Detective at
Burwood who wasinvestigating the shooting. McLachlan said and had a
recollection that he may have faxed a copy of the facts sheet, relating to
the arrest of two men as a result of that incident, to the Detective.!%
Harborne had no recollection of being provided with any such information
but agreed that if the information had been made available, it was
information that ought to have been pursued.'¢’

Constable M cL achlan knew Tanswell from business activities associated
with the Hotel and had visited hishome. After Tanswell sold the Hotel he
also saw him at the Gold Coast in about 1993.1%¢  He also knew Mitchell
and occasionally would have adrink with him at the Hotel after Mitchell
finished his shift. He did not endorse the description of Mitchell above,
particularly as an SP bookmaker or a womaniser. He gave evidence
describing Mitchell asfollows:*®°

I liked him. | thought hewas quite anicefellow - he had - hewas much
- how can | putit?- hewas quieter than other bar managers. Hewasn't
loud and he wasn’t - he was just an easygoing placid person to speak
with. We had many conversations.

520 Astothereasonfor visitinghiminhospital, McLachlan said in evidence: 1"

Hewasafriend. | wasinthearea. | wason morning shift. And the
person | was working with also shared the same opinion that hewas a
nice chap, and that we got on well with him. We dropped in to say
hello.

163 p|C Transcript, R A Harborne, 28 November 2000, p. 647.

164 p|C Transcript, K L McLachlan, 13 June 2001, p. 996.

165 p|C Transcript, K L McLachlan, 13 June 2001, p. 998.

166 p|C Transcript, K L McLachlan, 13 June 2001, pp. 998, 1005.
167 p|C Transcript, R A Harborne, 28 November 2000, pp. 638-639.
168 p|C Transcript, K L McLachlan, 13 June 2001, pp. 993-994.

169 p|C Transcript, K L McLachlan, 13 June 2001, p. 995.

170 p|C Transcript, K L McLachlan, 13 June 2001, p. 997.
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5.21

5.22

5.23

There is no reason to doubt McLachlan’s evidence that he brought the
information to the attention of the investigation detectives. There is no
evidence before the Commission that indicates that any inquiries were
made of the personsinvolved inthe 12 August 1988 incident inrelation to
whether or not they may have had some connection with Mitchell’s
shooting. This was an obvious line of inquiry that ought to have been
pursued.

Harborne's duty book indicates that he and Joachim visited Mitchell in
hospital on 29 August 1988, which was the date of his discharge.
Harborne's recollection was that on that occasion he was trying to make
arrangements for Mitchell to make a comprehensive statement. Those
arrangements were not made.!* Also on the same day Harborne's duty
book indicatesthat Harborne and Joachim attended the Oxford Tavern“re
Tanswell re Mitchell shooting”.*”? Harborne had no recollection of what
occurred while at the Hotel on that occasion, or with whom he spoke.”®
Joachim’s recollection of the day was that a description of the assailant
was obtained from Mitchell and that they went to see Tanswell to seeif he
knew anyone who fitted the description. Joachim’s recollection was that
the description provided did not vary “too much” from that provided by
Mitchell on the night of the shooting.}™ It appears no note of this further
meeting with Mitchell, apart from that contained in the detectives
respective duty books, was made. There is no record of any further
description that might have been provided by Mitchell.

An entry also appears in Harborne's and Joachim’s duty books that they
attended the Oxford Tavern on 1 September 1988 in relation to the Mitchell
shooting investigation. Detective Harborne's duty book indicates that
Detectives Walsh and Long also attended. According to Harborne no
inquiries were made on this occasion and they were smply “having a
beer”.1® The entries in Detective Harborne's duty book indicate that he
spoke to Tanswell regarding the investigation during the 2 hours that he
was at the Hotel. Harborne gave the following evidence in relation to his
attendance at the Oxford Tavern on that date:*™

Q. Were you there having a beer and then spoke to Mr Tanswell or
did you go there to speak to Mr Tanswell and have a beer?
A. Wewent there to have a beer.

Q. What, and Mr Tanswell happened to appear?
A. Wel, hewasthere.

171 pIC Transcript, R A Harborne, 28 November 2000, p. 637.

172 p|C Exhibit 42.

173 p|C Transcript, R A Harborne, 28 November 2000, p. 638.

174 pIC Transcript, D L Joachim, 27 November 2000, p. 447.

175 pIC Transcript, R A Harborne, 28 November 2000, pp. 639-640.
176 p|C Transcript, R A Harborne, 28 November 2000, p. 639.
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Well, did you speak to Mr Tanswell rethe Mitchell attempt murder?
| don’t think | did, sir. | can’t remember, but | don’t think | did.

>0

Q. According to your duty book, you say at 1.30 you went out with
those officers to the Oxford Tavern and then returned at 3.307?
A. Yes, gir.

Isthetruth that you werejust having afew beersduring that time?
That’s correct, Sir.

>0

And that thisentry isfalse?
Yes, but we were there.

>0

Q. Yes, butin so far asit says, “Out with those officers to Oxford
Tavern, speak with Tanswell re attempt murder” —
A. No, | did not speak to them, asfar as| recollect.

Q. Thoseentriesarefalse, arethey?
A. Thatis.

Joachim claimed to have no recollection of what took place during this
attendance at the Oxford Tavern.””

According to the evidence of Harborne he considered that theinvestigation
had come to an end after about three months.*® He gave evidence that
during that time Mitchell had agreed on anumber of occasionsto comein
to make a statement but never did. He did not contact Mitchell after his
discharge from hospital on 29 August 1988, as Mitchell was to contact
him and appeared reluctant to provide police with his address. Harborne
had no recollection of making inquiries of Mitchell as to why he was
reluctant to provide police with his address.'”®

The next significant event that occurred in relation to the investigation
was a meeting between Detective Joachim and Mitchell on 17 October
1988, two months after the shooting. Detective Joachim’s duty book
indicates that at approximately 2.00 pm that day he went to the Royal
Sheaf Hotel in Burwood and saw Mitchell “re shooting and information”.
This meeting is of importance as Mitchell subsequently claimed that this
waswhen hetold Detective Joachim that hisassailant wasin fact Tanswell
and that Detective Joachim was the first person to whom he had told that

177 pIC Transcript, D L Joachim, 27 November 2000, p. 448.
178 p|C Transcript, R A Harborne, 28 November 2000, p. 642.
179 p|C Transcript, R A Harborne, 28 November 2000, pp. 640-641.
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5.27

5.28

fact. During Joachim'’sevidence before the Commission hewas questioned
about the conversation he had with Mitchell on 17 October 1988:1

Q. Didyou make areport about that, about that conversation, or that
aspect of it?

A. Told Harborne when | saw him next that there was nothing that
came out of the meeting, nothing to indicate an actual - you know,
any further information as to an offender, any other significant
lead.

This meeting between Mitchell and Joachim assumesfurther significance
as a statement was taken from Joachim during the investigation by
DetectivesLenon and James. In hisstatement Joachim denied any further
meeting after seeing Mitchell in hospital, although according to James, he
confided to James before making the statement that there had been afurther
meeting between himself and Mitchell.

Joachim’s evidence wasthat hein fact met Mitchell alonein acar park of
what he thought was the Royal Sheaf Hotel but was in fact a hardware
store, the Hotel having undergone sometypeof conversion.’® Hisevidence
was that Mitchell asked him afew questions as to how the inquiries were
going. Joachim asked Mitchell if he could provide any further information
and whether he could elaborate upon the description he had provided.
According to Joachim’sevidence Mitchell did not tell him who shot him. 8
Detective Joachim made no notes in his notebook, as distinct from his
duty book, regarding this meeting and the notes in his duty book did not
record what he discussed with Mitchell.’®  Joachim gave the following
evidence with respect to that meeting: 18

Q. ... Couldit bethefact that on 17 October 1988 Mitchell did give
you information to the effect that Mr Tanswell was the person who
shot him, but you chose not to investigate that?

A. No, sir. The conversation went along thelinesthat he said hedidn’t
know who he could trust. He wasin trouble. When | asked himto
nominate someone, he said, “1'd rather not say.” | think | said
well, theinquiry’s down to what he hasto say, if he could assist us,
and he chose not to.

Q. Whenyou say that he said that he didn’t know who he could trust,
did you understand him to be referring to police?
No.

Q. Didyou ask him why hefelt that he couldn’t trust people?

180
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PIC Transcript, D L Joachim, 27 November 2000, p. 445.
PIC Transcript, D L Joachim, 27 November 2000, pp. 450-451.
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A. No. Hejust said hethought - he said it all in the one sentence. He
said, “I didn’t know who | could trust. | think I'm in trouble”. |
said, “Well, could you tell us?’, meaning me, and he didn’t say
anything.

Did you ask him who he couldn’t trust?
No.

>0

Did you ask him why he couldn’t trust people?
No.

>0

Did you ask him what hemeant by saying, “I think I'mintrouble.” ?
I think | asked him could he assist.

>0

Did you say, “What do you mean?’
| can't recall exactly what | said, but | know that’s the gist of the
conversation.

> O

Q. What did he say about that?
A. Hedidn't say - hedidn’t nominate any person.

Joachim gave evidence he did not otherwise explore Mitchell’s comments
that Mitchell didn’t know whom he could trust, or suggest that the police
might provide any form of protection.®

Thisversionisin conflict with the accounts previously given by Mitchell.
In hisinterview with Hollison 5 December 1989 Mitchell said, “... | tried
to get in touch with Detective Joachim which | did and told him
everything ...” % |n hisevidence at the Victims Compensation Tribunal
on 2 September 1992 he told the Magistrate that he had met Detective
Joachim at the Roya Sheaf Hotel and “I told him who had shot me on
18.08,” and “1 said my boss, Malcolm Tanswell from the Oxford Tavern
had shot me”.2¢

Harborne gave evidence before the Commission that he was on leave on
17 October 1988 and returned to work sometime in November 1988. He
gave evidence that Joachim did not tell him of his meeting with Mitchell
on his return from leave.’® According to Harborne's evidence, the first
time he knew of that meeting was in 1999:1#°

Q. Whenwasthefirst occasionthat you learnt of any meeting between
Detective Joachim and Mr Mitchell on that date?

185 p|C Transcript, D L Joachim, 27 November 2000, pp. 455-457.
186 p|C Exhibit 16.

187 pIC Exhibit 20.

188 p|C Transcript, R A Harborne, 28 November 2000, p. 642.

189 p|C Transcript, R A Harborne, 28 November 2000, p. 643.
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5.32

5.33

A. Shortly before - | think it was aweek before or aweek after that
Detective Joachim was going to appear before the Crime
Commission. Herang me from Queensland, | think it was.

Last year that was?

Yes, last year. He told me that - or he asked me what were they
looking for?1 said, “1 don't know. All you've got to do istell the
truth.” He said - we had alittle bit more conversation and then he
said, “Oh, | think | forgot to tell you something. | had a meeting
with Mitchell at the Sheaf Hotel, but nothing happened. He talked
shit.” | said, “All right. Well, just tell the Commission the truth.”
And that was it until this year, when | was being interviewed at
Newtown police station, | was provided with adocument that was
astatement of Mitchell inwhich | read that Mitchell had told him
who had shot him and that he had some information about either a
murder or akilling;

>0

The evidence concerning whether or not Detectives Harborne and Joachim
ever compiled anything that might be said to be a brief of evidence or an
investigation brief isunsatisfactory. According to Joachim he did not add
to the brief and it would have consisted of a collection of running sheets
and “thingslikethat”.*® Harborne gave evidence that there would have
been abrief of what had been done in relation to the investigation at the
time he considered it had concluded, some three months after the shooting.
He had no recollection of it containing any statements.**

According to Harborne'sevidence, Mitchell visited Harborne at Burwood
Police Station on 24 November 1989, having walked in unannounced.
During that meeting, Mitchell told Detective Harborne that he knew who
shot him and that he had information about amurder. Harborne could not
remember whether Mitchell told him that he knew theidentity of the man
who shot him.’®2  According to Harborne's evidence, he took no stepsto
record what Mitchell told him at this meeting and made no notesof it. No
record of what was said at this meeting is avail able to the Commission.'*
Harborne stated that he immediately contacted the Homicide Squad, and
within 45 minutes Detective Geoff Hollis and possibly another detective
arrived. According to Harborne, he had no memory of briefing those
detectives on the shooting investigation and could not recal if he gave
them any documentation produced during that investigation. He did not
believe that he told Hollis of the information he had that Tanswell was
with Inspector Doyle and hiswife on the night of the shooting.'** On the
evidence available to the Commission, the handing over of Mitchell to
Detective Holliswasthelast step taken in theinvestigation into Mitchell’s
shooting, which was led by Detective Harborne.

190 piC Transcript, D L Joachim, 27 November 2000, p. 445.

191 p|C Transcript, R A Harborne, 28 November 2000, p. 642.

192 p|C Transcript, R A Harborne, 28 November 2000, p. 644.

193 p|C Transcript, R A Harborne, 28 November 2000, pp. 644-645.
194 p|C Transcript, R A Harborne, 28 November 2000, pp. 645-646.
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ASSESSMENT OF HARBORNE AND JOACHIM’S EVIDENCE

5.34

5.35

5.36

Joachim and Harborne's evidence, concerning whether or not Joachim
told Harborne in 1988 of the meeting he had with Mitchell on 17 October
1988, isin direct conflict. The fact that Harborne gave evidence that in
1999 Joachim had telephoned him and told that he had forgotten to tell
him something suggests that the evidence by Joachim on that issue may
havebeen adeliberatelie. Thetelephonecall to Harbornein 1999 suggests
that Joachim knew, by the time he gave his evidence before the
Commission, that he had not told Harborne prior to that telephone call of
his meeting with Mitchell on 17 October 1988.

Itisdifficult to resolve the conflict between the versions of Mitchell, who
is deceased, and Joachim, who gave evidence before the Commission.
Therearetwo issuesthat arise from the evidence surrounding the meeting
between Joachim and Mitchell at the Golden Sheaf Hotel car park on 17
October 1988. Thefirstiswhether, at that meeting, Mitchell told Joachim
that Tanswell was responsible for the shooting. The second is whether
Joachim later told Harborne of the meeting. In relation to the first issue,
despite Mitchell’s statement in hisrecord of interview and in hisevidence
at the Victims Compensation Tribunal, the Commission cannot conclude
that Mitchell told Joachim that Tanswell was responsiblefor the shooting.
If Joachim had been so informed, and had wished to concedl theinformation
he had been given, it would be unlikely that he would make any reference
in his duty book to the meeting at al. Recording the meeting as he did
lends credibility to his assertion that he met with Mitchell but received no
further information concerning the shooting.

In view of the absence of witnesses and Mitchell’s refusal to provide a
detailed description of hisattacker, the Commissionisnot ableto makean
adverse assessment with respect to the investigation by Harborne and
Joachim. They pursued an apparent connection with the Oxford Tavern
and the previous incident and otherwise had little opportunity, in view of
Mitchell’s lack of co-operation, to take the matter any further. However,
asoutlined abovethereare clearly some aspectsof their investigation which
were unsatisfactory in that they failed to keep proper records and they had
a drink with Tanswell at an early stage in their investigation, at a time
when they should have regarded Tanswell as a person of interest.
Furthermore, the entriesin Detective Harborne's duty book that inquiries
were made with Tanswell, when in fact they spent two hours drinking at
the Hotel, was clearly deceptive.
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THE INVESTIGATION BY THE HOMICIDE UNIT,
SOUTH WEST MAIOR CRIME SQUAD, OF THE
DEATH OF PHILLIP DILWORTH AND THE
SHOOTING OF GARY MITCHELL

SIGNIFICANT EVENTS IN THE INVESTIGATION

6.1

6.2

6.3

As noted previously, on 24 November 1989 the investigation of the
alegations made by Mitchell on that day became the responsibility of
Detectives Hollis and McLennan of the Homicide Unit attached to the
South West Mgjor Crime Squad. Detective Hollis was the senior officer
in charge of theinvestigation and isno longer aserving police officer. He
was not called to give evidence before the Commission due to hismedical
condition. The medical evidence provided to the Commission on behalf
of Hollisindicated that on 7 January 1996 he suffered acerebral infarction
which affected alarge part of theright fronto-parietal area of hisbrain.*®
That evidence aso indicated that his memory had been affected by that
condition and that he confabulated “ quite easily to maintain attention and
to stay in conversations’.’® Three records of interview with Hollis,
conducted by Detective Inspector Geoff Leonard in early 2000, concerning
the conduct of the investigation were admitted into evidence before the
Commission.*’

The Commissionis of theview that afair reading of hisinterviews, all of
which took place since developing that condition, indicates that an
assessment of his answers about material factual matters must take his
condition into account. It should also be noted that at the time of the
interviews his duty books for the relevant time period had not been found
anditisclear that hisability to answer relevant questionswas hindered by
that fact.

Detective McL ennan remains a serving police officer and gave evidence
before the Commission in relation to the conduct of the investigation. In
relation to the meeting with Mitchell at Burwood Police Station on 24
November 2000, McL ennan gave evidencethat Mitchell indicated he and
othershad given false evidence at the Inquest. Mitchell had further alleged
that a number of the witnesses had been paid money to give the false
evidence, and that Tanswell was responsible for the death of Dilworth.
Detective McLennan’sevidence wasthat Mitchell also stated that he knew
theidentity of the person who had shot him, although the Detective could
not recall if Mitchell nominated aperson asthe shooter on this occasion.!®

195 p|C Exhibit 74.

19 p|C Exhibit 74.

197 p|C Exhibits 75, 76, 77.

198 p|C Transcript, S F McLennan, 28 November 2000, p. 662.
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6.4  According to McLennan's evidence, the only documentation he received

from Harbornerelating to theinvestigation of Mitchell’s shooting wasthe
Crime Incident Report.**® He did not receive a brief or afile concerning
theinitial investigation. Hedid not see the crime scene photographs until
2000 and, apart from the initial discussions with Detective Harborne on
24 November 1989, received no oral briefing concerning the
investigation.?® Initially Hollis could not recall speaking to Mitchell on
24 November 1989 and did not recall that he and Detective McLennan
had attended Burwood Police Station that day. However, in subsequent
records of interview he confirmed in substance the account given by
Detective McL ennan.?

6.5 Detectives Hollis and McLennan conducted formal interviews with

Mitchell on 5 and 6 December 1989. According to the evidence of
McLennan, prior to those interviews, he obtained a copy of the Inquest
papers relating to Dilworth’s death and spoke to the forensic pathol ogist,
Dr. Lawrence. Heinitially gave evidence that the papersfrom the Inquest
included the statements of all personswho gave evidence and the transcript
of their evidence. However, later in his evidence he was unsure as to
whether or not the material did include copies of the statements.2%?
McLennan was unaware of any steps Hollis took to prepare for the
interviews with Mitchell. According to McLennan’s evidence, prior to
speaking with Mitchell in Armidale he and Hollis did not discuss any
particular approach to be taken when interviewing Mitchell. This was
despite being aware of the serious allegations Mitchell had made, and that
Mitchell had expressed fearsfor his safety because the person against whom
he had made allegations had particular connections with NSW police
officers.®® The evidence given by McLennan, asto what was done prior
to the December interviewswith Mitchell, isin the main confirmed in the
interviews conducted with Hollis.2%*

6.6  There were a number of significant matters raised by Mitchell in his

interviews on 5 and 6 December 1989 which warranted following up.
According to McLennan’'s evidence those matters were not pursued by
him. During the interview on 5 December 1989, Mitchell indicated that
he had previously contacted Joachim and had “told him everything”.2®
McLennan gave evidence that he never spoke to Harborne regarding
Mitchell’s suggestion that he had previously told Joachim that Tanswell
wasthe shooter. He also took no stepsto locate Joachim who by that time

200
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202
203
204
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PIC Exhibit 13.

PIC Transcript, S F McLennan, 28 November 2000, pp. 663-664.
PIC Exhibit 75.

PIC Transcript, S F McLennan, 29 November 2000, pp. 668-669.
PIC Transcript, S F McLennan, 29 November 2000, p. 672.

PIC Exhibit 75.

PIC Exhibit 16.
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6.9
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had left the NSW Police Service. He was unaware of whether Detective
Hollis took any such steps.?®

During theinterview on 6 December 1989, Mitchell referred to talking to
a neighbour immediately after the shooting and asking him to telephone
the police and ambulance after he had been shot.*” Thiswas obviously a
reference to Beecheno. McLennan stated that he did not ascertain from
Harborne whether or not the police who had initially investigated the
shooting had spoken to Beecheno.?® McLennan did not know if Hollis
made any such inquiries.

Mitchell further stipulated during the 6 December 1989 interview that the
reason he had not initially told Joachim and Harbornethat it was Tanswell
who had shot him, was because Tanswell “wasfriendly with alot of police
and | didn’t know who | could trust.”?® McLennan gave evidence that he
did not consider it wasrelevant to investigate whether or not Tanswell had
friendshipswith the police who had investigated the Dilworth death or the
Mitchell shooting because “at that particular time, | suggest that most
publicans would be friendly with police.”?° Thiswas despite Mitchell’s
claim that his premises being searched by Detective Davidson was an
example of the influence Tanswell supposedly had with police?* The
interviews conducted with Hollis in early 2000 indicate that he did not
conduct any follow up of the mattersrai sed in evidence with McL ennan.?2

On the way back from interviewing Mitchell, McLennan and Hollis
interviewed and took statements from Mitchell’s sister and her husband.
Those statementsindicated that at arelatively short time after hewas shot,
Mitchell claimed to them that his shooter was his employer.?3

Between theinterview of Mitchell in December 1989 and the interview of
Tanswell on4 December 1991, the only other step takenintheinvestigation
was an unsuccessful attempt to interview Semenak, who Mitchell had
claimed was one of the persons who had given false evidence at the
Inquest.?** In essence nothing happened in both investigations for almost
two years. The evidence suggests that the only reason anything further
happened was because Mitchell lodged a complaint.?®

206 p|C Transcript, S F McLennan, 29 November 2000, pp. 676-678.
207 p|C Exhibit 15.

208 p|C Transcript, S F McLennan, 29 November 2000, pp. 679-680.
209 p|C Exhibit 15.

210 p|C Transcript, S F McLennan, 29 November 2000, p. 680.

211 p|C Exhibit 15.

212 p|C Exhibit 76.

213 p|C Exhibits 18, 19.

214 p|C Transcript, S F McLennan, 29 November 2000, pp. 686-689.
215 p|C Exhibits 45, 75, 76.

Potice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION PELICAN 59



6. InvesTIGATION BY Homicipe UNiT, SWMCS, oF DeaTH oF DitwoRTH & SHOOTING OF MITCHELL

6.11

6.12

6.13

6.14

McL ennan agreed that, given the nature of the allegations, that Tanswell
was responsible in part for a number of persons giving false evidence at
the Inquest, it would have been more appropriate that Tanswell be
interviewed after those persons said to have given false evidence were
spokento.?* McLennan could not explain why it was that the first person
he and Hollisinterviewed, once Semenak declined to beinterviewed, was
Tanswell. Intheinterview between Hollisand Leonard, Hollisal so agreed
it would have been more appropriate to interview Tanswell last, after
interviewing the witnesses whom it was alleged had given fal se evidence
at Tanswell’s request during the Dilworth inquest.?*’

McLennan could not recall the steps he and Hollistook to prepare for the
interview with Tanswell. Significantly his duty book recorded that he
spoke to Inspector Doyle on the afternoon of 27 November 1991 “re
Tanswell”. McLennan could not recall why he discussed Tanswell with
Doyle within a week of interviewing Tanswell in relation to Mitchell’s
allegations.?®

M cL ennan gave evidence that he and Hollistook a copy of theinterviews
they had conducted with Mitchell and the brief that had been obtained
from the Coroner with them to Queensland where Tanswell was then
residing. They conducted two interviews with Tanswell on 4 December
1991 at Southport Police Station.?*® The first interview lasted
approximately 36 minutes and concerned the all egations made by Mitchell
in relation to the death of Dilworth. The second interview, which dealt
with the allegation that Tanswell had shot Mitchell, commenced at 1:10pm
and concluded shortly after 1:21pm, being only 11 minutes in duration.

According to McLennan’s evidence, unedited versions of Mitchell’s
interviewsweregivento Tanswell. Thiswas despitethe concernsMitchell
had expressed in relation to his safety and his allegations concerning
Tanswell and the shooting. The copies of the interviews contained
Mitchell’sresidentia addressinArmidale.?® Given Mitchell’sallegations
concerning Tanswell, it was inappropriate to show any document to
Tanswell containing Mitchell’s current address. Hollis confirmed that
during the interviews with Tanswell, he provided him with copies of the
records of interviews conducted with Mitchell which contained his then
current Armidale address.?!

216 p|C Transcript, S P McLennan, 29 November 2000, pp. 685, 690-691.
217 p|C Exhibit 76.

218 p|C Transcript, S P McLennan, 29 November 2000, p. 693.

219 p|C Exhibits 46, 47.

220 p|C Transcript, S F McLennan, 29 November 2000, pp. 695, 703-704.
221 p|C Exhibit 76.
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M cL ennan gave evidence to the Commission that, at the conclusion of the
interviews with Tanswell, McLennan and Hollis went to lunch with
Tanswell and alcohol was consumed. At the conclusion of the lunch
Tanswell drove them both back to Southport Police Station.?? McLennan
conceded that never before or since had he gone off and had alunch with
aperson whom he had just interviewed on the basisthat they were asuspect
inawrongful death, conspiracy to pervert the course of justice and shooting
investigation.? |n hisinterview with Detective Inspector Leonard, Hollis
gave a similar account of the lunch.?* Tanswell’'s evidence was that he
had no recollection of having lunch with the Detectives after theinterviews
and believed he had gone straight home after the interviews to discuss
what had occurred with hiswife.??

In relation to theissue of the lunch the Commission preferstherecollections
of McLennan and Hollis. Apart from the fact that they substantially
corroborate each other, not only asto the occurrence of the lunch but also
what occurred during the lunch, their evidence concerning thelunchis, in
effect, evidence against their own interests. Given theimpropriety attached
to having lunch with Tanswell under those circumstances, the Commission
more readily acceptsthe evidence of McLennan and Hollisin thisinstance.

There were anumber of significant matters arising out of McLennan and
Hollis interviews with Tanswell. In particular, it would seem that there
was aneed to compare what Tanswell said in theinterviews about relevant
events with what he had said on earlier occasions. McLennan had no
recollection of ever comparing what Tanswell said in the interview,
regarding the death of Dilworth, with what he had said in hisinitial police
statement or with the evidence he gave at the Inquest. McLennan’sevidence
wasthat he had never seen thetranscripts of theinterviewsuntil they were
produced during the committal proceedings involving Tanswell and the
charges relating to the death of Dilworth.>® In the interview concerning
the shooting of Mitchell, Tanswell indicated that one of the original
investigating detectives had asked him to try to persuade Mitchell to tell
the truth as he “kept changing his evidence in regard to the description of
the person that shot him”.?” M cL ennan gave evidence that neither he nor
Hollis followed up thisinformation with Harborne.?®

222 p|C Transcript, S F McLennan, 29 November 2000, pp. 707-708.

223 p|C Transcript, S F McLennan, 29 November 2000, pp. 708-709.

224 p|C Exhibit 76.

225 p|C Transcript, M C Tanswell, 30 November 2000, p. 815.

226 p|C Transcript, S F McLennan, 29 November 2000, p. 720.

227 p|C Exhibit 46; PIC Transcript, S F McLennan, 29 November 2000, p. 706.
228 p|C Transcript, S F McLennan, 29 November 2000, p. 706.
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6.18 After conducting the interviews with Tanswell, Hollis and McLennan

6.19

6.20

6.21

conducted interviews with the various people who Mitchell had said had
givenfaseevidenceinthelnquest. Thiswascontrary to theinvestigative
approach that both McL ennan and Hollis agreed would have been the most
appropriate, given the allegations that had been made against Tanswell.
From thoseinterviewsit appearsthat when theindividual swere spoken to
they were not questioned asto whether or not they had recent contact with
Tanswell.?® McLennan could not recall ever comparing what those
individuals said in the interviews with the evidence they had previously
provided to the Coroner.

On 21 January 1992, two days after interviewing Kim Wiggins, McLennan
prepared areport addressed to the Commander of the Mg or Crime Squad,
South West Region, suggesting that thefile beforwarded to the Commander
of Legal Services for assessment as to whether any person should be
prosecuted. The report also suggested that a copy be forwarded to the
DPPfor consideration of prosecution action against Mitchell inrelation to
perjury committed during the Inquest.?° Nowhere in that report did
McLennan refer to the fact that Mitchell had stated that the reason he had
not provided thetrueidentity of the person who had shot him was because
Tanswell had friends in the NSW Police Service. Thiswas despite being
aware at that time that Tanswell had a close connection with Doyle.

Prior to the report being finalised, McLennan forwarded a copy of the
report to Doyle, who at that time was stationed at Broken Hill. McLennan
gave evidence that he forwarded a copy of this report to Doyle so that
Doyle could “refresh his memory” in relation to his involvement in the
investigation of the Dilworth death.?* Doyle was not asked at that timeto
provide a statement concerning the suggestion that he had been out with
Tanswell on the night that Mitchell was shot.?®? In the circumstances of
the allegations made by Mitchell, it was inappropriate to forward a copy
of thedraft review of theinvestigation to Doyle before any statement was
obtained from himin relation toissuesrai sed about theinitial investigation
into the death of Dilworth. It is surprising that no statement was sought
from Doyle at that time as to his whereabouts on the night Mitchell was
shot given the contents of Tanswell’sinterviews. Hollis, in hisinterview,
indicated that he would have had some input into the preparation of the
report, but had no knowledge of it being sent to Doyle.?

According to McLennan’sevidence, Hollisand McLennan had lunch again
with Tanswell, this time at the Watsons Bay Hotel on 30 January 1992,

229 p|C Exhibits 48, 49, 50.

230 pIC Exhibit 51.

231 p|C Transcript, S F McLennan, 29 November 2000, p. 752.

232 p|C Transcript, S F McLennan, 29 November 2000, pp. 722-723.
233 pIC Exhibit 76.
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during which they had a few drinks. McLennan had no recollection of
what was discussed with Tanswell on that occasion, athough he agreed
that there had been no final decision made asto whether any chargeswould
belaid against Mitchell asreferred toin McLennan’sreport of 21 January
1992.2% Detective McLennan conceded in his evidence that his duty book
entry in relation to this meeting with Tanswell was false in that it was
designed to give theimpression that no meal wastaken with Tanswell and
that the meeting was simply astep in the investigation when it was not.2
Apart from the entry in Detective M cLennan’s duty book, no other record
of this meeting with Tanswell was made.

Tanswell’s evidence concerning this lunch was that it did occur and that
he had arranged the meeting with the Detectives because he wanted to
find out where the investigation was going and he was looking for aletter
of comfort indicating that he would not be charged.?¢ Hollis, in his
interview, stated that the only time he had ameal with Tanswell was at the
conclusion of theinterviewsin Queensland in December 1991 and he did
not attend a lunch at the Watsons Bay Hotel with McLennan and
Tanswell. %"

The evidence of Tanswell and McLennan in effect corroborate each other
on the issue of Hollis having attended the lunch. Also, given Tanswell’s
stated reasonsfor having the lunch, itisunlikely that hewould have had it
unless the senior officer in charge of the investigation wasin attendance.
For these reasons the Commission accepts the evidence that Hollis did
attend the lunch with McLennan and Tanswell at Watsons Bay on 30
January 1992.

Soon after the lunch at Watson's Bay, McLennan received a fax from
Detective Sergeant Michael Hosi from Petersham Police Station dated 6
March 1992. Hos wasthe Chief of Detectivesat Petersham Police Station
from 1990 to the end of 1993.2% The fax enclosed aletter from Tanswell
dated 24 February 1992 addressed to McLennan attaching a statement
from Tanswell’ swife, astatement from Cochran and diary notationsfrom
the Oxford Tavern in relation to Tanswell’s whereabouts on
18 August 1988.

Hos gave evidence to the Commission that he knew Tanswell socially
before he was transferred to Petersham Police Station, and that they were
friends. Hos had been entertained on Tanswell’syacht at Hamilton Island
on two occasions, the first in about 1990/1991 and the second in about

234 p|C Transcript, S F McLennan, 29 November 2000, pp. 726-729.
235 p|C Transcript, S F McLennan, 29 November 2000, pp. 728-729.
236 p|C Transcript, M C Tanswell, 30 November 2000, p. 816.

237 pIC Exhibit 76.

238 p|C Transcript, M Hosi, 13 June 2001, p. 1021.
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1993.2%° Hosi stated that he had no recollection of receiving the
documentation from Tanswell, and had no ideaof how it cameto bein his
possession.?® He conceded that it was his signature on the fax cover
sheet to McLennan dated 6 March 1992 but had no recollection of
forwarding the material to McLennan.? McLennan’s duty book showed
that he attended Petersham Police Station on 6 March 1992 to speak to
“Detective Sergeant Hosi re any documents re Mitchell matter” 242
McL ennan could not remember his discussion with Hosi on that day and
could not explain why the documentation from Tanswell was forwarded
to him through Hosi.2®

6.26 Tanswell gave evidence that he had an ongoing friendship with Hosi, but

had no recollection of why the material was sent forwarded to Hosi and
not sent directly to McLennan.?* There was no satisfactory explanation
provided to the Commission of why Tanswell’s alibi statements for his
whereabouts on 18 August 1988 were forwarded to McLennanviaHosi, a
close personal friend of Tanswell’s who had no involvement in the
investigation.

6.27 On 22 July 1992 Doyle provided a statement confirming that in 1988 he

and his wife had attended the musical production ‘Les Miserables’ with
Mr and Mrs Tanswell, although Doyle was unableto recall the actual date
in 1988 when this occurred. Doyle's statement was not obtained until
amost 4 years after Doyle had first been spoken to about the Mitchell
shooting in August 1988.

6.28 On 12 September 1996 police executed a search warrant on Tanswell’s

premises and located two copies of McLennan’s report dated 21 January
1992, addressed to the Commander, Mgor Crime Squad South West
Region. Tanswell said in evidence that he had received a copy of the
report from Hollis sometime after the lunch at the Watsons Bay Hotel .2%
He believed he received a copy of that report as a consequence of the
request he made at the lunch for documentation that indicated that he was
no longer a suspect. He could not recall where or when he was given a
copy of the report, but was sure that he had received it from Hollis.?%
McL ennan gave evidence that he did not provide a copy of the report to
Tanswell.*” Hoallis, in hisinterview, denied giving a copy of the report
dated 21 January 1991 to Tanswell.2®
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PIC Transcript, M Hosi, 13 June 2001, pp. 1025-1026.

PIC Transcript, M Hosi, 13 June 2001, p. 1028.

PIC Transcript, S F McLennan, 29 November 2000, p. 729.
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PIC Transcript, M C Tanswell, 30 November 2000, p. 782.
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Tanswell gave evidence that he is not certain as to how he came into
possession of thereport although he stated that to the best if hisrecollection
he received it from Hollis.?*® It seems likely on the evidence that the
report was provided to him by either McLennan or Hallis. Itisnot possible
on the evidence for the Commission to conclude whether it was Hollis or
M cLennan who supplied thereport. Both deny providing it and Tanswell’s
recollection as to how he obtained it is not definite. However, the
Commission isof the opinion that it was obtai ned as a consequence of the
improper relationship that existed between the two investigating detectives
and Tanswell during the course of the investigation.

As a consequence of the submission of McLennan’s report of 21 January
1992 to the Coroner’s office, the Coroner requested that Julie Cree and
Pamela Dilworth be re-interviewed by police.®® Both women were re-
interviewed by McLennan. In her interview, Ms Dilworth referred to the
fact that after the Inquest had concluded, she had received on her answering
machine an anonymous message that said “Malcolm Tanswell hit your
brother”.®! She said that she had provided ataped copy of the message
to Detective Doyle. Shefurther indicated that she had the original tape.?2
In his response to the Coroner, McLennan made no reference to this
additional material, which would not have been known to the Coroner.23
Hedid not obtain thetapefrom MsDilworth or carry out any investigations
in relation to the message contained on it. While it may be that a copy of
the interview with Ms Dilworth was provided with his response to the
Coroner, it was a significant omission by McLennan, not to draw the
attention of the Coroner to this important piece of additional material.
Similarly it wasasignificant oversight not to carry out any investigations
in relation to the message recorded on the tape or to inquire of Doyle
what, if anything, he had done after having been given the tape of the
message by Ms Dilworth. Hallisin hisinterview stated that he made no
inquiriesin relation to the recorded message referred to by MsDilworth.?*

ASSESSMENT OF THE INVESTIGATION BY DETECTIVES
HOLLIS AND McLENNAN

6.31

There was a two year delay in the investigation between the interviews
with Mitchell in early December 1989 and theinterviewswith Tanswell in
early December 1991. This delay has not been satisfactorily explained
and theinvestigation only progressed after Mitchell had made acomplaint.
There were a number of matters raised by Mitchell in hisinterviews that
should have been followed up, but were not further investigated.

249 p|C Transcript, M C Tanswell, 30 November 2000, p. 813.

250 p|C Exhibit 53.

251 p|C Transcript, S F McLennan, 30 November 2000, p. 732.

252 p|C Transcript, S F McLennan, 30 November 2000, p. 732.

253 p|C Transcript, S F McLennan, 29 November 2000, pp. 731-736.
254 p|C Exhibit 77.
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6.32

6.33

6.34

6.35

Therewere aspects of the investigation by McLennan and Hollisthat were
inappropriate, such asthelack of areal attempt to interview other witnesses
referred to by Mitchell beforeinterviewing Tanswell, despite both officers
agreeing that would have been the most appropriate approach to the
investigation. The approach to Doylein November 1991 just prior to the
interview of Tanswell also raises questions. It is significant to note that
the other witnesses were promptly interviewed after Tanswell was
interviewed. A number of obvious inquiries were not undertaken both
prior to and after theinterviews of Tanswell. Theinvestigating detectives
did not properly compare the information provided by Tanswell in his
interviews with them with statements made by Tanswell and others on
other occasions, and in particular during the Inquest.

The Commission is of the view that it wasimproper for the investigating
detectivestojoin Tanswell for lunchin Queendand, having just interviewed
him as a suspect in relation to three serious criminal offences. It was a
serious error in judgment to provide copies of Mitchell’s records of
interview, which contained his current address, to Tanswell. Similarly it
wasimproper for the investigating detectivesto have lunch with Tanswell
on 30 January 1992 at the Watsons Bay Hotel at a time when the
investigation into the allegations made by Mitchell against Tanswell had
not been concluded.

The Commission isfurther of the view that it wasimproper for Detective
McL ennan to make afalse entry in hisduty book concerning the lunch on
30 January 1992. The provision of the report dated 21 January 1992 to
Tanswell was also improper. Although the evidenceisunsatisfactory asto
who provided the document to Tanswell and by what means, both
investigating detectives should share the responsibility dueto theimproper
manner in which they dealt with Tanswell during the course of the
investigation.

The Commission is of the opinion that the investigation by Hollis and
McLennan was serioudy flawed, both by the investigative methods adopted
and by the improper conduct of both the investigating detectives.

EXTORTION LETTERS RECEIVED BY TANSWELL FROM
MITCHELL

6.36

There was considerable evidence given to the Commission concerning
the receipt by Tanswell of letters from Mitchell seeking the payment of
money. Cochran gave evidencethat on one occasion whileworking at the
Oxford Tavern, hewasin the office section of the Hotel and heard Tanswell
refer to an extortion letter from Gary Mitchell relating to the Dilworth
matter. Thisoccurred after Mitchell was no longer working at the Hotel .25

255 p|C Transcript, R P Cochran, 23 November 2000, pp. 320-325.
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MsWigginsgave evidencethat in 1991, after Tanswell had | eft the Oxford
Tavern, and while she was working for Tanswell collecting rent from
properties he owned, she received two letters in her letterbox.® One
letter had her name on it and the other had Tanswell’s name on it. The
|etters stated that the author knew what had happened at the Hotel inrelation
to Dilworth and that if the author was not paid $20,000 the author would
tell the police.®” MsWiggins gave evidence that she telephoned Tanswell
in Queensland who told her that he would contact Allan Doyle and that
Doyle would contact her. According to Ms Wiggins evidence, a short
timelater Doyle contacted her and told her to take thelettersto Flemington
Police Station, which shedid. Doyle had given her the name of aparticular
police officer to see but she could not remember the name. The officer
took possession of the letters and she heard no more about them.?® Ms
Wiggins also gave evidence that she took a typewriter with her to the
Flemington Police Station as she thought her father might have been the
author of the letters. The police advised her that the letters had not been
written on that typewriter.?

According to Doyl€e's evidence, on an occasion when he was working
outside of Sydney, he was contacted by Flemington Police or the Mgor
Crime Squad and told that Ms Wiggins wanted to speak with him. He
phoned Ms Wiggins and she told him that she had received two letters,
one addressed to her and the other to Tanswell, which were in the nature
of blackmail and concerned the Dilworth inquiry. Hetold her to report it
to the police and believes that he may have told her to report it to the
Major Crime Squad, which was housed within Flemington Police
Station.?®® Doyl€e's recollection was that he did not speak to Tanswell
regarding the letters, as he understood that Ms Wiggins had aready done
so. Thiswas despite the fact he was concerned about the implications of
the letters for Tanswell. Doyle did nothing in relation to the Dilworth
investigation, the reason advanced being that it was some time until he
returned to the Metropolitan area.

Tanswell gave evidence that he had received letters from Mitchell
demanding money both before and after he sold the Oxford Tavern. The
letters had acommon themein that Mitchell sought the payment of money,
or wanted Tanswell to assist in his claim for workers' compensation in
relation to the shooting, or he would change his evidence in relation to
how Dilworth wasevicted fromthe Hotel.#! Tanswell gave evidence that
he had not taken the letters seriously and that he had not referred them
either to the police or to his workers compensation insurer.

256 p|C Transcript, K D Wiggins, 20 November 2000, p. 547.

257 p|C Transcript, K D Wiggins, 20 November 2000, p. 71.

258 p|C Transcript, K D Wiggins, 20 November 2000, pp. 71-73.
259 p|C Transcript, K D Wiggins, 20 November 2000, p. 78.

260 p|C Transcript, A R Doyle, 12 June 2001, p. 961.

261 p|C Transcript, M C Tanswell, 30 November 2000, pp. 784-787.
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6.40 Tanswell also gave evidence that, not long prior to being interviewed by

6.41

6.42

6.43

Hollis and McL ennan, Ms Wiggins contacted him and told him that she
had received aletter making ademand for money. Sheled himto believe
that Mitchell wasthe author of theletter. Theletter contained athreat that
evidence concerning the Dilworth matter would be changed if the money
was not paid. Tanswell said that he told Ms Wiggins to take the letter to
the police and that she replied that she had already done so. He could not
exclude the possibility that he told her to take it to Doyle. Soon after the
conversation with MsWiggins he was contacted by Hollisand McL ennan.
During one of the interviews it was noted that there was a separate
investigation by members of the Major Crime Squad at Flemington in
relation to a letter received by a former employee of Tanswell.?? This
would appear to be areferenceto theletter MsWiggins said she received.

When police executed asearch warrant on Tanswell’s premisesthey located
an extortion letter.?* MsWiggins gave evidence that it was not the letter
shereceived and that she had not seen it except when shown to her during
court proceedings.?* Tanswell gave evidence that he believed he received
the letter after the interviews with Hollis and McLennan. He said that he
forwarded a copy of theletter to the Major Crime Squad in 1992 although
he could not recall if heforwarded it to any particular officers. According
to Tanswell, he believed that the letter came from Mitchell and that the
text of it indicated that Ms Wiggins had arole in the preparation of it.%®
The text of the letter suggests, however, that the author had more than a
passing knowledge of legal processes, which wasunlikely to be possessed
by MsWiggins or Mitchell.

No extortion letters or records of any investigation into them have been
located in the records of the Major Crime Squad. Hollishad no recollection
of ever receiving an extortion | etter from MsWigginsor from Tanswell 2%

The extortion letters were an important aspect of the investigation of the
alegationsby Mitchell for anumber of reasons. Firstly, they suggested a
reason for animosity between Mitchell and Tanswell, and confirmed that
Mitchell had asserted for along time that his evidence at the Inquest was
false. They were also important in relation to an assessment of the

262 p|C Exhibit 47.

263 p|C Exhibit 36.

264 p|C Transcript, K D Wiggins, 20 November 2000, p. 78-79.

265 p|C Transcript, M C Tanswell, 30 November 2000, pp. 777, 787, 805.
266 p|C Exhibit 47.

68

PoLice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION PELICAN



6. InvesTiGATION BY Homicipe UnNiT, SWMCS, oF DeaTH oF DILwORTH & SHOOTING OF MITCHELL

credibility of Mitchell. Due to the lack of records concerning any
investigation into those lettersit isdifficult to makeaconclusioninrelation
to this aspect of theinquiry. What can be said isthat it is surprising that
Doyletook no stepsto follow up MsWigginsinitia discussionswith him
concerning her receipt of theletters. Furthermore, itisalso surprising that
McLennan and Hollis appear not to have followed up the matters raised
by Tanswell during the interviews, in particular the suggestion that there
was a separate investigation into the letters underway at the time of the
interviews.?®’

267 pIC Exhibit 47.
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7. THE INVESTIGATION BY DETECTIVES LENON
AND JAMES OF THE DEATH OF PHILLIP
DILWORTH, THE SHOOTING OF GARY
MITCHELL AND THE DEATH OF GARY
MITCHELL

INTERVIEWING WITNESSES

7.1  Detective Sergeant Michael Lenon and Detective Senior Constable Garry
James of the North West Region Mgor Crime Squad were directed on 26
March 1996 to investigate the death of Gary Mitchell at Armidale on 24
March 1996. They were provided with documents that included the
Coronial Brief relating to the death of Dilworth in 1986 and filesrelating
to theinvestigation into the shooting of Mitchell in 1988. Lenon read the
material while travelling to Armidale where they proceeded to speak to
members of Mitchell’sfamily. Documentswere also located in Mitchell’s
premises, which included material relating to his victim’'s compensation
claim and the workers compensation proceedings.

7.2  Both Lenon and James state that within a short period of time, they held
concerns about the manner in which the previousinvestigations had taken
place.®® Their concernswere heightened by the discovery of anewspaper
article at Mitchell’s premises. Lenon gave the following evidence with
respect to these concerns;?®°

Q. When you reached Mr Mitchell’s premises, were there materials
there which also caused you some concern?

A. Yes, | think it was the following day we - with the permission of
hisfamily, documentation wasrecovered from Mitchell’s premises.
That included a lot of paperwork relating to his various
compensation claims, victims compensation claims and a future
or a current compensation claim that was ongoing at the time of
hisdeath. | supposetheonly other document that was present which
did cause me concern at that time was there was a ‘ Naked City’
article from anewspaper which depicted Detective John Davidson
and it had a story which related to a task force that we had been
involved on together and I made that - made that known to Mr
Morgan when | got back to Sydney because Davidson’s name had
popped up in the documentation that | had read on my way up to
Armidale, soto meit wasrelevant that that had been found at his
home.

Q. Didthearticlerefer to you by name?
A. ltdid, yes.

268 p|C Transcript, M R Lenon, 14 June 2001, p. 1047; G ] lames, 14 June 2001, p. 1092.
269 p|C Transcript, MR Lenon, 14 June 2001, pp. 1047-1048.
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7.3

74

7.5

Q. Having directed the attention of Mr Morgan to that issue, did he
give you permission to continue to investigate?

A. W, yes. It didn't appear to be a major concern to him. | just
wanted it known to him that therewas an articlein existence. It did
mention my name and it referred to Davidson and that, of course,
Davidson’s name had come up in the paperwork or in the long-
running saga, so to speak, which commenced in’86.

Q. Wasthereference to Davidson in the paperwork in the context of
the execution of asearch warrant on Mitchell’s premises in about
1988 —

A. Yes

— which led to Mitchell being charged with some matters?
Yeah, he was charged with agoods in custody of a- | think I've
alwaysreferredto it asaTelecom towel, but | believeit’sactually
a towel dispenser, but | don’'t think the initial warrant that was
done on, or - whether there was a search warrant, I’'m not sure -
whether the original search on Mitchell’s, say, Sydney premises
didn’t relate to him from my understanding at that time.

>0

Did the newspaper article have anything to do with Mitchell?
No, it didn't. It referred to the arrest of some fellows for an
Armaguard robbery around the time of the task force, which was
runningin’91.

>0

Asaresult of theinformation gathered early in theinvestigation by Lenon
and James, it was expanded to include a reinvestigation of the death of
Dilworth and the shooting of Mitchell in 1988.

The Commission is of the opinion that the investigators embarked on the
investigation with a vigour that had been lacking in the past. Various
strategies were adopted i ncluding tel ephoneintercepts and surveillance of
Tanswell and others, and a Media Release, which was successful inthat it
led to Kim Wiggins making contact with the investigators and eventually
making the statement referred to previously. They also embarked upon an
extens ve search for witnesses of the variouseventsand eventually gathered
asubstantial volume of evidence.?

On3April 1997 Lenon submitted arequest for advice from the DPPthrough
the Commander Mgjor Crime Squad North West as to whether criminal
proceedings could beingtigated against Tanswell, Semenak and Peterson.?*
In accordance with the advice received from the DPP, Tanswell and
Semenak were arrested and charged in connection with the death of
Dilworth. Peterson wasalso charged at about the sametimewith an offence
of conspiring to pervert the course of justicein relation to what was alleged

270 piC Exhibit 85.
271 pIC Exhibit 84.
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to be his false statement regarding Dilworth’s removal from the Hotel.
No chargeswerelaid at that timein relation to Mitchell’s shooting in 1988
or his death on 24 March 1996.

Lenon and James continued to investigate Mitchell’s shooting and death
and eventually enlisted the assistance of the Crime Commission. The
Crime Commission assisted the detectivesin the ongoing investigation by
conducting a number of private hearings.

On 1 December 1997 L enon submitted areport raising concernsin relation
to the police investigations of all the matters. This report followed
discussions with the Office of the DPPwho also had concernsin relation
to the police investigation.?? The DPP conveyed the concerns to the
Commissioner of Police. As aresult, Internal Affairs directed that the
investigation being conducted by Lenon and James, (then known as
Operation Manganite?’®), should be expanded to incorporate an
investigation into theintegrity of the original investigationsinto the murder
of Dilworth and the shooting of Mitchell. AsLenon and Jameswerethen
attached to the Crime Agencies Command, the expanded investigation
(later renamed Strike Force Carbonia?™) was conducted within that
command under the direction of Detective Inspector Geoff Leonard. The
investigation continued asajoint operation under the direction of Leonard,
Lenon and the Crime Commission. The report prepared by Detective
I nspector Leonard was avaluable guidein the conduct of the Commission’s
investigation.

THE COMMITTAL PROCEEDINGS

7.8

The committal proceedings against Tanswell and Semenak, inrelation to
the charges against them for the murder of Dilworth, commenced on 15
June 1999. The proceedings concluded with the ruling by the Magistrate
on 17 January 2000 that the defendants should be discharged pursuant to
section 41(6) of the Justices Act 1902. The DPPwas subsequently ordered
to pay costs. Wiggins and Peterson, who had provided statements as
described earlier (changing their original version of the circumstances of
Dilworth’s remova from the Oxford Tavern), gave evidence and were
cross-examined at length. The Magistrate was critical of their evidence,
for reasons already discussed. Lenon and James were also subjected to
extensive cross-examination over anumber of days. They were questioned
at length about their investigation and the methodol ogy adopted. Counsel
for the defendants made many criticisms of their conduct.

272 p|C Exhibit 83.
273 p|C Transcript, M R Lenon, 14 June 2001, p. 1051.
274 p|C Transcript, M R Lenon, 14 June 2001, p. 1052.
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IMPROPER CONDUCT DURING THE INVESTIGATION

7.9

7.10

711

Many of theissuesraised in cross-examination of theinvestigators during
the committal proceedings did not warrant the attention of the
Commission’sinvestigation. However, some mattersoccurred in the course
of the investigation which require consideration.

Kim Wiggins was placed under the Witness Protection Program after she
made contact with Lenon and made a statement implicating Tanswell and
Semenak in the death of Dilworth. She was relocated and purchased a
new motor vehicle in her name but with a different address to where she
was living. However on 20 November 1997, after leaving a gymnasium
and returning to her vehicle, she found a message comprised of cut-out
pieces of newspaper or magazine fixed to her windscreen and bearing the
words" changeyour story slut or die’.?”® Her whereabouts may have been
ascertained by accident, or alternatively there may have been abreach of
security within the Witness Protection Unit. No evidence has been obtained
either way, and the circumstances of the note being placed on her
windscreen remain unknown. Thereisno evidencethat any police officer
wasinvolved in revealing her whereabouts.

During the committal proceedingsit was put to Lenon that he and James
had been unnecessarily aggressive during interviews with witnesses in
order to badger them into making statements which supported the
prosecution case. In particular, it was suggested that Garry William
Peterson had been threatened during his interview, and that when
guestioning Davidson voices had been raised and the table thumped.
Furthermore, during theinterview of Czyniewski, an officer of Marrickville
Council who had been interviewed by the detectiveson 19 August 1996 in
relation to construction work at the Oxford Tavern, the police had adopted
a‘good cop/bad cop’ routine. During their evidence beforethe Commission
both Lenon and James denied any excessive use of vigour or any such
deviceto intimidate witnesses. Lenon gave the following evidence:2%

Q. Weasthat thefact? Did you adopt such adevicein an endeavour to
get peopleto give you the evidence that you wanted?

A. No. It wasn't something that was planned it was more a case of -
| considered myself to be amore calmer person than Garry, Garry
James. Garry does get excitable. He does get worked up a bit.
But, | mean, it wasn't apremeditated thing whereby we would say,
“Oh, well, Garry, you’ re the good cop again - the bad cop again”,
it wasn't likethat. It wasjust the way things turned out when we
spoke to people. But, no, it wasn’t - it wasn't planned at all, no.

275 p|C Transcript, K D Wiggins, 20 November 2000, pp. 77-78.
276 p|C Transcript, M R Lenon, 14 June 2001, p. 1055.
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7.12 Peterson made a statement on 20 December 1986 to the effect that he was
sitting outside the Oxford Tavern and saw Dilworth harmlessly escorted
fromthehotel.2”” Peterson maintained that account when interviewed by
Lenon and Jameson 2 July 1996. Peterson subsequently complained about
the conduct of Lenon and James, having been taken by Tanswell to see
Trevor Nyman, asolicitor. After Peterson was arrested and charged with
conspiracy to pervert the course of justice, heretracted hisearlier statement
and admitted that he had not been present at the Hotel at all ontheday in
guestion. In evidence before the Commission he said he now had no
complaint about the way he was interviewed on 2 July 1996 and his
complaint at that time was an attempt to impede the police investigation.
Peterson gave the following evidence in relation to this matter:2’®

Q. Doyou till complain about theway inwhich you were treated by
those detectives when they interviewed you at Five Dock?
A. No.

Why did you complain at the time in 1996?
So as to attempt to stop the police or get the police off the case.
They wouldn't let it drop, see.

>0

Q. Wereyou asked to do something in relation to obtaining a copy of
the statement or interview that you had with the police at Five
Dock?

A. Yes, | wasasked to - or Mr Nyman drafted up a letter requesting
that acopy of that interview be sent out to me, but it was actually
related through to another solicitor that | rang up, | was asked to
ring up, forwarded that copy again onto Mr Nyman or Mr Tanswell.
It wasn't done directly from Mr Nyman because it looked
suspicious.

Q. Were you later told whether a copy of the statement had been
obtained?

A. Yes, | had. | did ask that and they had - and Mr Tanswell had seen
that interview, yes, or that record of interview.

Q. Eventualy - | think on 16 September 1997 - you made another
statement, did you not, about all of these events going back to the
death of Mr Dilworth?

A. What year wasthat, sorry?

It was 16 September 1997.
'97, yes.

>0

277 pIC Exhibit 1.
278 p|C Transcript, G W Peterson, 21 November 2000, p. 118.
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7.13

7.14

7.15

Q. Inthat statement you gave an account similar to that which you' ve
given today about being asked to make the statement and about
the fact that you hadn’'t been at the hotel on the night of Mr
Dilworth’sinjuries?

A. That'scorrect.

Q. Whywasitthat you at that time decided to say something different
to what you had said before?

A. Wel, I'd been arrested and | was going to be charged, or I'd been
charged, on somevery seriouscharges, so asfar as| was concerned,
| put my hand up and said, “ Yep, it'senough. I' ll tell you what you
want to know. Ask me the questionsand I'll give a statement.”

LisaSelby made astatement to Lenon and Detective Bostock on 7 February
1997 at Parramatta Police Station, which was typed and then signed by
her.?® In her statement she said that she saw Tanswell punch Dilworth
about the head anumber of timeswith aclenched fist in the bar. She said
that they then moved out of her sight through the doors, towards Rita's
Restaurant, through which she could hear noises like the fight was
continuing. In her statement she then said that after “amatter of minutes
| think” Tanswell came back into the bar area with a small amount of
blood on hisshirt.2° She also gave details of conversations with various
persons after the occurrence and provided a detailed description of the
Hotel. The statement comprised 21 paragraphs and occupied six pages
each of which was signed by Selby. As mentioned previously, on the
following Monday Selby advised Lenon that she wanted to retract the
statement. She said that Lenon would not allow her to do so but told her
that she could make a further statement. She also said that Lenon would
not give her a copy of the statement. On 5 March 1997 she instructed a
solicitor towritealetter to Lenon on her behalf with what she now describes
as acomplaint, and which contained arequest for acopy of the statement
“sothat M's Selby can reconsider the contents of that statement and, where
necessary, submit a further statement which more accurately reflects her
recollection of the events about which you questioned her” .2

When Selby was interviewed by an officer from the DPP before the
committal, she said she retracted her statement. Asaresult, she was not
called as awitness at the committal proceedings.??

After appearing beforethe Crime Commissionin 1999 Lisa Selby provided
another statement in which she endorsed, in short form, the substance of

279 p|C Exhibit 25.
280 p|C Exhibit 25.
281 p|C Exhibit 68.
282 p|C Transcript, L van Woudenberg, 22 November 2000, pp. 219-220.
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theallegationsmadeintheoriginal statement to Lenon.?® Selby gavethe
following evidence before the Commission; 2

Q. Why did you complain? What wasit that you complained about.
A. | feltI’d been pressured too much.

In what way were you pressured?
Pressured into answering lots of different questions.

>0

By either of the two officersin particular?

No | wont really say either, but | wasvery pressured and | had very
- | was finding it very difficult to remember - very difficult to
remember things that happened so many years ago.

>0

7.16 Shewas questioned further as follows:?®

Q. No, | merely asked you to indicate what portions of the statement
you say are untrue or inaccurate.

A. Atthetimewhen | didin fact first retract my statement, it was a
gut fedingthat | had. | didn’t haveacopy of my statement originally
from which to make a complaint. | was given this particular
document. | wasgiven - it was given to me by JanisWatson-Wood
[sic]. That is the first time | saw this document. | retracted it
without even looking at it.

Yes.

| knew the information that was contained - | knew that - | had a
gut feeling that | - that, you know, the statement wasn’t true and
correct but | cannot sit here today and tell you every single thing
that is untrue. That has been picked out already and | have sent
my statement with the Crime Commission, which isthe statement
that | made in October of thisyear - sorry on 7 October last year.

>0

7.17 Lenondenied putting pressure upon Selby or putting wordsinto her mouth.
He gave the following evidence to the Commission: 2%

Q. Did shehave aninstant recall of theincident?

A. | wouldn't say instant, no. She remembered certain things, yes,
straightaway, but there was - therewas alot of discussion about it
as| say, becauseit had happened so long ago. There'd had beena
considerable amount of timethat had passed and it was amatter of
trying to jog her recollection in relation to it.

283 p|C Exhibit 26.

284 p|C Transcript, L van Woudenberg, 22 November 2000, p. 221.
285 p|C Transcript, L van Woudenberg, 22 November 2000, p. 226.
286 p|C Transcript, M R Lenon, 14 June 2001, p. 1057.
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7.18

7.19

7.20

Q. When it cameto the words put in her statement, did you take any
steps to ensure that she adopted those words?

A. Oh,yes. Look, | mean, | think I lost - | would have lost count at
the amount of times that | said to her words to the effect - | can’t
remember exactly what | said to her - but it was “Are you sure?
Can you remember this happening? Can we put this in your
statement?’ and things along that line. That was adopted with
basically each issue that appeared in her statement.

Lenon said that he had planned to have Selby adopt the statement on
Monday in arecorded interview. However, Selby rang on Monday, quite
upset and indicated that shewanted her statement back prior to her attending
the Parramatta office that afternoon. Lenon spoke to Superintendent
Morgan and Inspector Howeto alert them to thefact that shewas hostile.®”

Prior to speaking to Lenon and Bostock, Selby had never beeninterviewed
by police about the Dilworth incident. Lenon said that it was a matter of
luck that he had been able to locate her and arrange for her to attend for
the interview. Lenon explained in evidence to the Commission that he
declined to provide Selby with a copy of the statement because the search
of Tanswell’s home prior to hisarrest had revealed that hewas aready in
possession of police documents, including, in particular a copy of the
interview between Lenon and Czyniewski from Marrickville Council. As
aresult apolicy was adopted that copies of statementswould not be given
to the witnesses.?®

The circumstances surrounding the statement given by Selby and her
subsequent retraction of it were unfortunate. The subsequent statement to
the Crime Commission in 1999 repeated the substance of her first statement
to Lenon and Bostock and would have been a valuable addition to the
prosecution case at the committal proceedings. However, the Commission
is of the opinion that the conduct of Lenon and Bostock should not be
assessed as misconduct. Selby seems to have overreacted perhaps after
the full significance of the making of the statement implicating Tanswell
became apparent to her. Her wish to retract her statement without even
seeing it, and then eventually providing astatement consistent in substance
with the original statement, are at odds with misconduct by the
investigators. Similarly, withholding acopy of her original statement was
reasonable in the circumstances of the earlier experience in relation to
Tanswell having obtained copies of records being created by the
investigators. Nevertheless, it is regrettable that Lenon did not apply
sufficient tact to preserve the probity of a valuable addition to the
prosecution case.

287 p|C Transcript, M R Lenon, 14 June 2001, p. 1058.
288 p|C Transcript, M R Lenon, 14 June 2001, p. 1060.
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7.21

7.22

7.23

7. INVESTIGATION BY DETs LENON & JaMEes oF DEeATH oF DilworTH, SHOOTING & DEATH oF MITCHELL

On 6 September 1996, in the course of their investigation, Lenon and
James attended the home of Joachim who had been involved in the
investigation into the shooting of Mitchell. Using acomputer in Joachim’s
home a statement was taken from him setting out his participation in the
investigation. Joachim’s account of his dealings with Mitchell was
significant in light of Mitchell’s claim that he had told Joachim, much
earlier than his statement of 6 December 1989, that Tanswell was
responsible for his shooting. In his statement Joachim stated: 2

... | canonly say that | never saw the person Mitchell after | saw him at
the hospital thetime | have mentioned and | certainly don’t remember
meeting him at a Hotel and him telling me the person’s name ...

In his statement Joachim said that he had been informed by the officer in
charge of Burwood, Chief Inspector Melrose, that al his official diaries
and records had been inadvertently destroyed. Prior to the committal
Joachim’s duty book was located and it was found to contain an entry for
17 October 1988 relating to a meeting with Gary Mitchell at the Royal
Sheaf Hotel . 2° After consultation with Janis Watson-Woods of the Office
of the DPP, Lenon and James interviewed Joachim again on 29 July 1999
regarding the entry in hisduty book. Intheinterview Joachim said that he
was able to recall the meeting at the Royal Sheaf Hotel but that Mitchell
had not been able to offer any further information and it had been awaste
of time. %!

Lenon and James both admitted in evidence that prior to making the
statement on 6 September 1996, Joachim had told James (whoin turn told
Lenon) that he had afurther meeting with Mitchell but refused to include
itin hisstatement. Both officersadmitted that the version Joachimincluded
in his statement was misleading.?®> Lenon stated that he allowed the
statement to be in that form because “that was the statement that he was
prepared to make”’.?*®  James claimed in evidence that he did not accept
that Joachim’sduty book had been destroyed. He said that he had eventually
located it and brought the entry recording the further meeting on 17 October
1988 to the attention of the DPP. He said that following his disclosure to
the DPP, it was agreed that he and Lenon should reinterview Joachim,
which they did on 29 July 1999.2%

289 p|C Exhibit 88.

2% p|C Exhibit 41.

291 p|C Exhibit 89.

292 p|C Transcript, M R Lenon, 14 June 2001, p. 1069; G J lJames, 14 June 2001, p. 1106.
293 p|C Transcript, M R Lenon, 14 June 2001, p. 1070.

294 p|C Transcript, G J James, 14 June 2001, pp. 1108-1109.
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7. INVESTIGATION BY DETs LENON & JaMEs oF DeaTH oF DitworTH, SHOOTING & DEATH oF MITCHELL

7.24  Lenon and James provided abrief to the DPP containing the statement of
Joachim of 6 September 1996. On the advice of the DPP Tanswell and
Semenak were arrested on 13 September 1997.

7.25 Submissions on behalf of Lenon accept that Joachim’s statement dated 6
September 1996 should have been accompanied by abriefing note or memo
to the effect that other evidence may beforthcoming from Joachim. Lenon’'s
legal advisors suggest that thiswas not misconduct, but an oversight due
to ‘human error’ .2%

7.26 The Commission isof the view that the failure to bring to the attention of
the DPP the matter mentioned by Joachim to James until mid-1999 was
unsatisfactory. Itisclear that the matter should have been the subject of a
covering report so that the DPP were aware of what was a significant
matter in the context of the credibility of Mitchell’s statements.

7.27 The Commission is therefore of the view that the conduct of Lenon and
James in this instance amounts to misconduct.

295 p|C Exhibit 101.
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TANSWELL'S INFLUENCE WITH NSW POLICE
OFFICERS

8.1

8.2

8.3

Thereis an obvious thread which links Tanswell to the death of Dilworth
on 15 December 1986, the shooting of Gary Mitchell at Concord on 18
August 1988 and the murder of Gary Mitchell at Armidale on 24 March
1996. The following facts show Tanswell to be a common denominator
throughout that activity:

¢ Dilworth was seen being gjected from the Oxford Tavern by Tanswell;

e Theallegationsof Tanswell concerning Mitchell’ stheft from the Hotel
which were the alleged basis for the search of Mitchell’s premiseson
12 February 1988;

e At the time of the shooting of Mitchell, the limited information he
then gave of the detail s of the shooting and the shooter included words
connecting the shooting to the Oxford Tavern;

e The existence of the extortion letters, which threatened to expose
Tanswell’srolein Dilworth’s death, and which Tanswell attributed to
Mitchell; and

o Mitchell’sdeath occurred two weeks after the service of asubpoenain
proceedings brought against Tanswell, requiring the production of
documents relating to the investigation into the shooting.

Those links become even more apparent when consideration is given to
thedirect allegations of Mitchell, Wiggins, Peterson and Selby concerning
Tanswell’s violence towards Dilworth before his death, and Mitchell’s
allegations that Tanswell shot him on 18 August 1988.

In view of that scenario, it is disturbing to note the following events and
circumstances which emerged from the evidence given before the
Commissioninrelation to theinvestigations carried out into those offences:

e Theinitia investigation into Dilworth’s death:

a. the degree of association between Tanswell and police from
Petersham Police Station, including the provision of free alcohal;
and

b. the development of the friendship between Tanswell and Doyle
from the commencement of the investigation and throughout the
period when the inquest had not concluded, and thereafter;
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The search of Mitchell’s premises:

a. thelack of adequate justification for the search by the police; and

b. theinferencethat the search by the policewasinstigated by Tanswell

to intimidate or harass Mitchell;
Theinitial investigation of the shooting of Mitchell:

a. Detective Sergeant Harborne was afriend of Tanswell’s;

b. Tanswell was a friend of McLachlan who visited Mitchell in

hospital;

. thefriendly attitudeimmediately adopted by Harborne and Joachim

towards Tanswell, including drinking beer with him, shortly after
the investigation commenced; and

. the claim by Mitchell that he told Joachim on 17 October 1988

that Tanswell was responsible for the shooting, and the failure by
Burwood Policeto take any action until Mitchell attended Burwood
Police Station on 24 November 1989;

The second investigation of the shooting of Mitchell:

a. the failure of Hollis and McLennan to take any active steps to

investigate the all egations against Tanswell for nearly two years;

. amost the first active step taken was to speak to Tanswell;

. after speaking with Tanswell, McLennan and Hollis then spoke

with Doyle;

. theinappropriate lunches with Tanswell;

. the provision of documentsto Tanswell; and

the fax to Hos of the alibi statements of Tanswell;

The investigation of Mitchell’s death:
a. the contact with Tanswell when the subpoena was served; and

b. Tanswell’s possession of police documentation.
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8.4 In evidence before the Commission, Tanswell made no secret of his
technique of cultivating police. In that regard he gave the following
evidence: 2%

Q. Doyou agreewith thisproposition, that your cultivation of Officers
Hollisand McLennan, onwhat you' vetold us, led to their provision
to you of an internal police document, that being the report of 21
January ‘927

A. Wl thecultivation of onelunch, asl recall. | don’t accept that's
cultivation. | think that’s a business lunch that put me in a better
position to communicate with these people and perhaps get me a
better result, but that’s how | did business. That’'s how | had my
meetings, not just with the police but with everybody.

Q. Yes. Youtreated policewho wereinvestigating you in no different
way to theway you treated other business people- council workers,
people you had business dealings with?

A. Treated them pretty much the same way, yes. | treated them as
human beings that had a particular job to do and | had ajob to do
and my way of bringing thetwo partiestogether isover aluncheon
table.

Q. Your aim being, in such circumstances, that hopefully therewould
be some result advantageousto yourself asaresult of the meeting?

A. Yes, | would have a meeting to try to get the best possible result.
Onthe downside, of course, having ameeting with these peopleis
always difficult because there’s a good chance it's not all one-
sided. | wasvery conscious of my conversation with these people
and | cameto them with what | felt was alegitimate request.

85 This evidence must be understood in the context of Tanswell’s earlier
evidence that he had deliberately endeavoured to cultivate the custom of
officers from Petersham Police Station.

ASSESSMENT OF TANSWELL'S EVIDENCE IN RELATION TO
HIS RELATIONSHIP WITH POLICE

8.6  Tanswell admitted that it was his policy to encourage Petersham Policeto
attend the Oxford Tavern, partly to profit from their trade, and partly to
establish a presence of police in the Hotel. The Commission accepts the
evidence of Wiggins, McLachlan and others that police were provided
with free or cheap beer. No doubt such a practice enabled Tanswell to
entice policeto attend the Hotel and al so to maintain the goodwill of police
at Petersham in relation to requests for assistance at the Hotel. 1n 1986,
such practiceswere perhaps not uncommon and were acceptable. However,
by current standards the practice of providing police with free or cheap
liquor is not acceptable. Thereis no specific evidence in this matter that

29 p|C Transcript, M C Tanswell, 30 November 2000, p. 887.
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8.7

8.8

8.9

Tanswell exploited his relationship with police when issues of the
investigation of offences involving the Hotel arose. However, his close
personal relationship with police officers had that potential and can, and
inthiscasedid, give the appearance that police were deflected from afull
investigation of Dilworth’s death due to cultivated feelings of goodwill
towards the licensee.

The evidence shows that in one form or another Tanswell maintained a
sphere of influence within the NSW Police Service. The extraordinary
extent of hispersonal associationswith police officers cannot be attributed
solely to the business he conducted as the licensee of the Oxford Tavern.

The situation must be understood against the background that from 15
December 1988, according to the evidencelater given by Mitchell, Wiggins,
Peterson and Selby, Tanswell had cause to be very concerned about the
prospect of avigorous police investigation revealing his connection with
the Dilworth death. It would be naive to believe that the growth of his
friendship with Doyle and other police from that point was a natural
occurrence.

The Commissionisof the opinion that Tanswell’s evidence explaining his
association with police officers is not credible. However, there is
insufficient evidence for the Commission to conclude that the actions of
any particular police officer constituted misconduct (other than such actions
identified earlier). Furthermore there is insufficient evidence for the
Commission to conclude that any officer was engaged in a conspiracy to
pervert the course of justice or otherwise conceal Tanswell’ sinvolvement
in any of the offences as aresult of their friendship.

ASSESSMENT OF CONDUCT OF TANSWELL'S POLICE
ACQUAINTANCES

8.10

8.11

84

It isfortunate for many of the police who dealt with Tanswell that they are
no longer members of the NSW Police Service. Otherwise it would be
recommended that consideration be given to administrative or disciplinary
action against them with respect to their dealings with Tanswell.

The woeful history of theinitial investigationsis asalutary lesson on the
need for investigating policeto be circumspect in their social dealingsand
relationships with persons connected with the subject matter of their
enquiries. Evenif there was not an actual subversion of theinvestigation
process, thereis certainly the distinct appearance of the possibility of such
corruption having occurred. That in itself is unacceptable in terms of
maintai ning public confidencein the NSW Police Service and the criminal
justice system.
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8.12 Intheir submissions, the NSW Police Service notethat the Code of Conduct
and Ethics published in August 1999 sets out standards of behaviour in
relation to the acceptance of giftsor benefits, which may prevent asimilar
situation arising. The NSW Police Service further notes that the
introduction of breath testing of police on duty has reduced the incidence
of policedrinking on duty, “such that the ‘ six-pack for the night shift’ type
of largesse described in the evidence has been significantly eroded” %"

8.13 Submissions on behalf of the NSW Police Service note that present
procedures would “mitigate against the possibility of partiality by local
policein theinvestigation of asuspicious death such as Dilworth”, asitis
now policy that all suspicious deaths are to be considered as potential
homicides and are to be referred to Crime Agencies Command for initial
investigation.?®

8.14 The final phase of the investigation represents the opposite end of the
spectrum and isalesson on the need for investigators to maintain tact and
integrity, even wheretheinvestigation isbeing pursued with initiative and
vigour. Excessive enthusiasm in the form of pressure on witnesses
ultimately can be as counter-productiveto the pursuit of justice asinaction.
Similarly, acquiescence in the provision of misleading statements as an
indulgenceto colleagues can negate the benefits of an otherwise effective
investigation.

8.15 Itshould beacknowledged that theinternal investigation under thedirection
of Detective Inspector Leonard, with the assistance of the Crime
Commission, had addressed many of the failures referred to above and
has provided the basisfor much of the evidenceled beforethe Commission.

297 pIC Exhibit 102.
298 piC Exhibit 102.
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AFFECTED PERSONS

9.1

9.2

9.3

94

Persons against whom, inthe Commission’sopinion, substantial allegations
have been made in the course of, or in connection with, an investigation,
are ‘affected’ persons for the purposes of a Report to Parliament by the
Commission.

The Report to Parliament must comply with section 97(2) of the Police
Integrity Commission Act 1996. That section provides that:

(2) The report must include, in respect of each *affected person’, a
statement as to whether or not in all the circumstances the
Commission is of the opinion that consideration should be given
to thefollowing:

(a) the prosecution of a person for a specified criminal offence;

(b) the taking of action against the person for a specified
disciplinary offence;

(c) thetaking of action (including the making of an order under
section 181D of the Police Service Act 1990) against the person
as a police officer on specified grounds, with a view to
dismissing, dispensing with the services or otherwise
terminating the services of the police officer;

(d) thetaking of reviewable action within the meaning of section
173 of the Police Service Act 1990 against the person as a
police officer.

In discharging itsfunctions under section 97(2) the Commissionis mindful
of the provision of section 40 of the Palice Integrity Commission Act 1996.
In particular, answers made and documents and other things produced on
objection by a witness at a hearing before the Commission are not
admissible against the witnessin subsequent criminal or civil proceedings,
except for proceedings for an offence against the Police Integrity
Commission Act 1996 or proceedingsfor contempt under that Act; section
40(3). Evenif the objection istaken, however, such material isavailable
to the Commissioner of Police in considering whether to make an order
under section 173 or section 181D of the Police Service Act 1990. Such
material isalso admissiblein proceedingsunder Division 1A or 1C of Part
9 of the Police Service Act 1990 and any disciplinary proceedings;
section 40(3).

Accordingly, the Commission must give due attention to the admissibility
of evidencein considering what statements ought to be madein the Report
to Parliament pursuant to section 97(2) of the Police Integrity Commission
Act 1996.
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9.5

The following persons are or were ‘affected’ persons for the purposes of
section 97(3) of the Palice Integrity Commission Act 1996:

Former Sergeant Brian Laurence Hanrahan;
Former Detective Inspector Allan Robert Doyle;
Sergeant Ulrich Bramann;

Former Detective Sergeant John Stuart Davidson;
Former Detective Constable Alan Ronald Conwell;
Former Detective Sergeant Roger Arthur Harborne;
Former Detective Constable David Leslie Joachim;
Detective Sergeant Stephen Francis McLennan;
Former Detective Sergeant Geoffrey Alan Hallis;
Detective Sergeant Michael Robert Lenon;
Detective Senior Constable Garry John James; and

Mr Malcolm Carlisle Tanswell.

FORMER SERGEANT BRIAN LAURENCE HANRAHAN

9.6

9.7

88

Hanrahanisan ‘ affected person’ because heisthe subject of thefollowing
substantial allegation:

Asthe officer in charge of the general duties officersinvolved in the
initial phase of the investigation into the death of Dilworth, and asthe
officer jointly responsible for the continuing investigation and the
presentation of evidenceto the Coroner, Hanrahanisjointly responsible
for the failures of that investigation.

Hanrahan has retired from the NSW Police Service. In respect of sub-
sections 97(2)(b), (c) and (d) of the Palice Integrity Commission Act 1996,
and in view of the fact that Hanrahan is no longer a police officer, the
Commission is of the opinion that consideration should not be given to
the taking of action against him for a specified disciplinary offence, the
taking of action against him as a police officer with aview to dismissing,
dispensing with the services or otherwise terminating his services, or the

PoLice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION PELICAN



9.8

9. AFFECTED PERSONS

taking of reviewabl e action against him within the meaning of section 173
of the Police Service Act 1990.

Thereisno evidence that Hanrahan wasinvolved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of Hanrahan for any criminal offence.

FORMER DETECTIVE INSPECTOR ALLAN ROBERT DOYLE

9.9

9.10

9.11

Doyleis an ‘affected person’ because he is the subject of the following
substantial allegations:

e Asthe officer most responsible for the investigation into Dilworth’'s
death and the presentation of the evidence to the Coroner, Doyle is
primarily responsiblefor itsfailings.

¢ Doylemaintained an inappropriate association with Tanswell at times
when Tanswell was a person connected with Dilworth’s murder which
was being investigated by Doyle.

Doylehasretired from the NSW Police Service. Inrespect of sub-sections
97(2)(b), (c) and (d) of the Police Integrity Commission Act 1996, and in
view of thefact that Doyleisno longer apolice officer, the Commissionis
of the opinion that consideration should not be given to the taking of
action against him for aspecified disciplinary offence, thetaking of action
against him as a police officer with aview to dismissing, dispensing with
the services or otherwise terminating his services, or the taking of
reviewable action against him within the meaning of section 173 of the
Police Service Act 1990.

Despite the concern generated by his association with Tanswell and the
failureto properly investigate Dilworth’sdeath, thereisno evidence of his
involvement in any criminal offence. The Commission istherefore of the
opinion that consideration should not be given to the prosecution of Doyle
for any criminal offences.

SERGEANT ULRICH BRAMANN

9.12

Bramannisan ‘affected person’ because heisthe subject of thefollowing
substantial allegation:

e When Pamela Dilworth attended Petersham Police Station on 19
December 1986 to discuss the investigation, Bramann was abusive
and failed to investigate the allegation that the matter was not being
properly investigated.
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9.13

9.14

9.15

Thereisaconflict intheversions of theincident given by PamelaDilworth
and Bramann. On Bramann’s version, it was Robert Cason who became
agitated and left first, not PamelaDilworth. Neither PamelaDilworth nor
Cason had any direct evidence or tangible basis for an allegation of
impropriety and it was not unreasonable of Bramann to have taken no
further action.

In respect of sub-sections 97(2)(b), (c) and (d) of the Police Integrity
Commission Act 1996, the Commission isof the opinion that consideration
should not be given to the taking of action against Bramman for aspecified
disciplinary offence, the taking of action against him as a police officer
with a view to dismissing, dispensing with the services or otherwise
terminating his services, or the taking of reviewable action against him
within the meaning of section 173 of the Police Service Act 1990.

Thereisno evidence that Bramman wasinvolved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of Bramann for any criminal offences.

FORMER DETECTIVE SERGEANT JOHN STUART DAVIDSON

9.16

9.17

9.18

90

Davidsonisan ‘ affected person’ because heisthe subject of thefollowing
substantial allegation:

o Heactedimproperly in carrying out asearch of Mitchell’spremiseson
10 February 1988 without proper cause and at the behest of Tanswell.

Davidsonisnolonger amember of the NSW Police Service. Inrespect of
sub-sections 97(2)(b), (c) and (d) of the Police Integrity Commission Act
1996, and in view of the fact that Davidson is no longer a police officer,
The Commission isof the opinion that consideration should not be given
to thetaking of action against Davidson for aspecified disciplinary offence,
thetaking of action against him asapolice officer with aview to dismissing,
dispensing with the services or otherwise terminating his services, or the
taking of reviewable action against him within the meaning of section 173
of the Police Service Act 1990.

Thereisno evidence that Davidson wasinvolved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of Davidson for any criminal offence.

PoLice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION PELICAN



9. AFFECTED PERSONS

FORMER DETECTIVE CONSTABLE ALAN RONALD
CONWELL

9.19

9.20

9.21

Conwell isan ‘ affected persons' because heisthe subject of thefollowing
substantial allegation:

e Heacted improperly in carrying out asearch of Mitchell’spremiseson
10 February 1988 without proper cause and at the behest of Tanswell.

Conwell isno longer amember of the NSW Police Service. In respect of
sub-sections 97(2)(b), (c) and (d) of the Police Integrity Commission Act
1996, and in view of thefact that Conwell isno longer apolice officer, the
Commission is of the opinion that consideration should not be given to
the taking of action against Conwell for a specified disciplinary offence,
thetaking of action against him asapolice officer with aview to dismissing,
dispensing with the services or otherwise terminating his services, or the
taking of reviewable action against him within the meaning of section 173
of the Police Service Act 1990.

Thereis no evidence that Conwell was involved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of Conwell for any criminal offences.

FORMER DETECTIVE SERGEANT ROGER ARTHUR
HARBORNE

9.22

9.23

9.24

Harborneisan * affected person’ asheissubject to thefollowing substantial
allegation:

e Ininvestigating the shooting of Mitchell he failed to keep proper
records, made afalse entry in hisduty book and improperly associated
with Tanswell.

Harborneisno longer amember of the NSW Police Service. Inrespect of
sub-sections 97(2)(b), (c) and (d) of the Police Integrity Commission Act
1996, and in view of the fact that Harborne is no longer a police officer,
the Commission is of the opinion that consideration should not be given
to thetaking of action against Harbornefor aspecified disciplinary offence,
thetaking of action against him asapolice officer with aview to dismissing,
dispensing with the services or otherwise terminating his services, or the
taking of reviewable action against him within the meaning of section 173
of the Police Service Act 1990.

Thereisno evidence that Harborne wasinvolved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of Harborne for any criminal offences.
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FORMER DETECTIVE CONSTABLE DAVID LESLIE JOACHIM

9.25

Joachimisan ‘ affected person’ asheis subject to thefollowing substantial
allegations:

¢ Inthecourseof theinvestigation into the shooting of Mitchell hefailed
to keep proper records and improperly associated with Tanswell.

¢ Inthecourseof theinvestigationinto the shooting of Mitchell by Lenon
and James he made a misleading statement in his statement of 6
September 1996.

9.26 Joachimisno longer amember of the NSW Police Service. In respect of

9.27

sub-sections 97(2)(b), (c) and (d) of the Police Integrity Commission Act
1996, and in view of the fact that Joachim isno longer a police officer, the
Commission is of the opinion that consideration should not be given to
the taking of action against Joachim for a specified disciplinary offence,
thetaking of action against him asapolice officer with aview to dismissing,
dispensing with the services or otherwise terminating his services, or the
taking of reviewable action against him within the meaning of section 173
of the Police Service Act 1990.

Thereisno evidence that Joachim was involved in any criminal offence.
The Commissionistherefore of the opinion that consideration should not
be given to the prosecution of Joachim for any criminal offences.

DETECTIVE SERGEANT STEPHEN FRANCIS McLENNAN

9.28

9.29

9.30

92

Detective Stephen McL ennanisan * affected person’ asheisthe subject of
the following substantial allegation:

o Hefailed to promptly and properly investigate the allegations made
by Mitchell on 24 November, and 5 and 6 December 1989 against
Tanswell.

In respect of sub-sections 97(2)(b), (c) and (d) of the Police Integrity
Commission Act 1996, the Commission isof the opinion that consideration
should be given to taking reviewabl e action against Detective McLennan
within the meaning of section 173 of The Police Service Act 1990.

Thereisno evidencethat M cL ennan wasinvolvedinany crimina offence.
The Commissionistherefore of the opinion that consideration should not
be given to the prosecution of McL ennan for any criminal offence.
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FORMER DETECTIVE SERGEANT GEOFFREY ALAN HOLLIS

9.31

9.32

9.33

Hollis is an ‘affected person’ because he is the subject of the following
substantial allegation:

¢ Astheofficer most responsiblefor theinvestigationinto the allegations
made by Mitchell on 24 November 1989 and 5 and 6 December 1989,
he should accept primary responsibility for the delay and improper
conduct of the investigation.

Hallisisno longer aserving police officer having retired on health grounds
in 1996. In respect of sub-sections 97(2)(b), (c) and (d) of the Police
Integrity Commission Act 1996, and in view of the fact that Hollisis no
longer apolice officer, the Commission isof the opinion that consideration
should not be given to the taking of action against Hollis for a specified
disciplinary offence, the taking of action against him as a police officer
with a view to dismissing, dispensing with the services or otherwise
terminating his services, or the taking of reviewable action against him
within the meaning of section 173 of the Police Service Act 1990.

Although there areanumber of concernsabout hisdealingswith Tanswell
during the course of the investigation, there is no evidence of any
involvement in a criminal offence. The Commission is therefore of the
opinion that consideration should not be given to prosecution of Hollis
for any criminal offence.

DETECTIVE SERGEANT MICHAEL ROBERT LENON

9.34

9.35

Lenon is an ‘affected person’ because he is the subject of the following
substantial allegation:

e Having been advised by Detective Senior Constable Jamesthat he had
been informed by Joachim prior to taking the statement on 9 June
1996 that Joachim had a further meeting with Mitchell after seeing
him in hospital, he allowed Joachim to make a misleading statement
without submitting areport on the additional information provided by
Joachim.

The actions of Lenon constitute neglect of duty, but need to be examined
inthe context of hisconduct of theinvestigation into Mitchell’s death and
the re-investigation of Dilworth’s death and Mitchell’s shooting, which
were in stark contrast to the inadequate and inept earlier investigations.
Lenon and James pursued their investigation with vigour and initiative
and used their best endeavours to gather evidence to enable prosecution
proceedingsto beinstituted. The omission to advise of Joachim’sadditional
information was eventually remedied when James | ocated Joachim’s duty
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9.36

9.37

book and brought the relevant entry to the attention of the DPP with the
consequence that Joachim was re-interviewed and the additional
information placed on the record. Lenon’s conduct does not appear to
constitute an offence, nor doesit warrant hisdismissal, athough appropriate
administrative action should be taken to reflect disapproval of hisactions.

In respect of sub-sections 97(2)(b), (c) and (d) of the Police Integrity
Commission Act 1996, the Commission is of the opinion that consideration
should be given to taking reviewable action against Lenon within the
meaning of section 173 of the Police Service Act 1990.

There is no evidence that Lenon was involved in any criminal offence.
The Commission is of the opinion that consideration should not be given
to the prosecution of Lenon for any criminal offence.

DETECTIVE SENIOR CONSTABLE GARRY JOHN JAMES

9.38

9.39

9.40

James is an ‘affected person’ because he is the subject of the following
substantial allegation:

e Having been informed by Joachim prior to taking his statement on 9
September 1996 that he had afurther meeting with Mitchell after seeing
him in hospital, he allowed Joachim to make a misleading statement
without submitting areport on the additional information provided by
Joachim.

In respect of sub-sections 97(2)(b), (c) and (d) of the Police Integrity
Commission Act 1996, and for the reasons noted aboveinrelation to Lenon,
the Commission is of the opinion that consideration should be given to
taking reviewabl e action against James within the meaning of section 173
of the Police Service Act 1990.

There is no evidence that James was involved in any criminal offence.
The Commission istherefore of the opinion that consideration should not
be given to the prosecution of James for any criminal offence.

MALCOLM CARLISLE TANSWELL

941

94

Tanswell isan * affected person’ because he isthe subject of the following
substantial allegations:

e Hewasresponsible for the death of Dilworth.
e Heeither shot Mitchell or was responsible for his shooting.

e Heeither caused the death of Mitchell or arranged for him to bekilled.
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e He conspired to pervert the course of justice by causing withesses to
give false statements and evidence for the Coroner’s Inquest into the
death of Dilworth.

In relation to the matters listed above, these issues have already been the
subject of investigation, and to some extent prosecution. The Commission
has not set out to re-investigate or gather further evidence in relation to
the offences involved. Accordingly the Commission recommends that
consideration should not be given by the DPP to the prosecution of
Tanswell for any criminal offences relating to those matters.

Tanswell is also subject to the following substantial allegations:

e Hecaused Davidson and Conwell to search Mitchell’spremiseswithout
proper cause and for an improper purpose.

e Hispossession of police documentation relating to the investigation
of the death of Mitchell.

¢ He developed associations with police investigating offences with
which he was connected, in order to prevent afull investigation.

In relation to these matters, there isinsufficient evidence of any criminal
offences relating to those matters and the Commission recommends that
consideration should not be given by the DPP for the prosecution of
Tanswell for any criminal offencesinvolved.
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